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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SHELBOURNE NORTH WATER STREET
CORPORATION, f/k/a SHELBOURNE

NORTH WATER STREET, L.P.,

Plaintiff,

V. Case No.
NATIONAL  ASSET MANAGEMENT
AGENCY and NATIONAL ASSET LOAN

MANAGEMENT, Statutory Bodies of the
Republic of Ireland,

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants.

)
VERIFIED COMPLAINT, JURY DEMAND AND NOTICE OF RELIANCE

ON FOREIGN LAW
Plaintiff Shelbourne North Water Street Corporation, f/k/a Shelbourne North Water
Street, L.P., by its attorneys J. Joseph Bainton and Katherine B. Felice of Barclay Damon LLP
and Michael J. Kelly and Adam C. Toosley of Freeborn & Peters LLP, for its Verified Complaint
against Defendants National Asset Management Agency and National Asset Loan Management,
Statutory Bodies of the Republic of Ireland, respectfully states:
Nature of the Action
1. This action arises from Defendants’ willful and malicious conduct that frustrated
completion of the iconic Chicago Spire Development Project on Lakeshore Drive that would
have brought world-wide acclaim to the City of Chicago for this engineering marvel designed by
the world famous architect Santiago Calatrava; damaged Plaintiff in the sum of $1.21 Billion
representing the loss of some $525 Million in cash and equity invested in the Project and another

$685 Million profit it would have earned had the Project been completed as it should have been;
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and misled the Special Liquidators of the Irish Bank Resolution Corporation to accept some $57
Million less than they could have received in satisfaction of loans related to the Spire Project
thus cheating the Irish tax payers out of that $57 Million out of sheer spite that certain of
NAMA'’s principals felt toward Garrett Kelleher for repeatedly demonstrating their
incompetence and proving in the Irish High Court the blatant efforts of Defendants and their
principals to mislead that Court in order to harm unjustly another company owned by Mr.
Kelleher.

2. This action arises under the Diversity Jurisdiction of this Court and asserts claims
for (a) breach of contract; (b) tortious interference with contract; (c) tortious interference with
prospective economic advantage; (d) breach of both statutory and common law duties to preserve
the confidential information of Plaintiff; and (e) negligent spoliation of evidence.

3. This Court has jurisdiction over the subject matter of this action based upon the
complete diversity of citizenship between Plaintiff and Defendants pursuant to 28 U.S.C. § 1332
and that the matters in controversy exceed $75,000 exclusive of interest and costs.

4, Venue is proper in this District because (a) it is the principal place of business of
Plaintiff; (b) most of the conduct from which the claims asserted herein arise occurred within this
District; and (c) most of the non-party prescient witnesses whose attendance at trial cannot be
obtained other than by subpoena reside within the subpoena power of this Court.

The Parties and Related Persons
Shelbourne, Its Principal, Affiliates and Lender

5. Plaintiff Shelbourne North Water Street Corporation, f/k/a Shelbourne North

Water Street, L.P. (“Shelbourne”) is a corporation organized under the laws of Delaware that

maintains its principal place of business within this District.
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6. At all relevant times Shelbourne was owned entirely by Milltown, LLC
(“Milltown™). Milltown is a limited liability company organized under the laws of the State of

Illinois that maintains its principal place of business within this District.

7. At all relevant times Milltown was owned entirely by Garrett Kelleher
(“Kelleher”).

8. Kelleher was born in and is a citizen of the Republic of Ireland (“Ireland™).

9. At all relevant times Kelleher was a well-known international real estate

developer, who owned all or substantial interests either directly or indirectly in juridical entities
organized under the laws of various jurisdictions around the world, whose businesses were the
acquisition and development of various real estate projects.

10.  The majority of these businesses had “Shelbourne” as part of their name.

11.  As more fully explained below, the “business” of the Kelleher juridical entity
defined above as Shelbourne was the development of a project known to many Chicagoans and
many others around the world as the “Chicago Spire.”

12. For many years prior to the World Financial Crisis of 2008, Anglo Irish Bank
Corporation (“Anglo”) had provided real estate acquisition and development financing to many
of the Kelleher owned companies, including Selbourne.

13. Kelleher and one of his companies first borrowed a sum less than $10 Million
from Anglo in 1997.

14, That loan was then recommended to Anglo’s credit by Tony Campbell and
Declan Quilligan, who were Kelleher’s relationship managers at the time.

15. 9 years later Tony Campbell had risen to be CEO of Anglo-US and Declan

Quilligan had risen to become CEO of Anglo-UK, two successful arms of the Anglo Group.
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16. They, together with David Drumm, the CEO of Anglo Group, approved the Spire
Loan facility from which this action arises.

17.  Anglo’s typical real estate acquisition and development financing was provided in
the form of a “Facility Agreement” that contemplated borrowings in increasing amounts on the
assumption that the real estate development project that was the subject of the facility proceeded
generally as planned.

18.  As a general practice, Anglo asked for developers such as Kelleher to guarantee
personally such facilities “regardless of the loan to value ratio” so that Anglo could know that it
“could rely on the borrower to use all of their experience, skill, relationships and resources to
ensure that the Bank’s interests were protected and secure at all times.”

19.  This practice by Anglo is confirmed in a letter dated 5 August 2014 to Kelleher
from Joe McWilliams, Anglo’s Director of Lending between 2006 and 2009 of which a copy is
attached as Plaintiff’s Exhibit. !

20.  Over the years a general course of conduct in respect of such project financing
evolved between and among Kelleher, Kelleher’s companies and Anglo as well as between the
Kelleher Group and other equally well-respected real estate development lenders.

21.  With the exception of NAMA (as defined below), Kelleher was able to maintain
over 20 years of good banking relations both before and throughout the World Financial Crisis
with all of his companies’ other long term lenders as is confirmed by PX-2, which consists of
letters from the Bank of Ireland, the Irish subsidiary of Royal Bank of Scotland, Ulster Bank

Ireland Limited and Investec, all dated in the fall of 2014.

! In the interest of brevity, future reference to documents attached to this Complaint as Plaintiff’s Exhibits will be in
the form of “PX-[Number].”
4

14838738.1



Case: 1:18-cv-01461 Document #: 1 Filed: 02/27/18 Page 5 of 60 PagelD #:5

22, For example, Ulster Bank wrote:

You have worked with the Bank on a consensual asset disposal strategy and to date you have
worked in a fully cooperative manner with the Bank on a mutually agreed divestment
strategy.

In all aspect of these [enumerated prior] transactions the Bank have found your strategic /
management ability undoubted and prior to the downturn in the economy and overall
collapse of the property market you maintained an exemplary repayment record with the
Bank.

23. Bank of Ireland (“BOI”) wrote:

Mr. Kelleher has had a relationship with BOI for over 20 years with significant borrowings to
him and Shelbourne Developments Limited. The bulk of this debt was repaid in full during
2008.

During this time Mr. Kelleher and his colleagues in Shelbourne were professional to deal
with and were experienced property developers and investors both in Ireland and
internationally.

24.  Thus these documents show that the cooperation and involvement of Kelleher and
his Shelbourne companies was instrumental in resolving significant indebtedness to leading Irish
financial institutions and that when times proved unexpectedly hard through no fault of Kelleher
or his companies, both they and he “did the right thing.”

25.  Shelbourne attempted to do no less in respect of the Loans related to the Chicago
Spire.

26.  The Anglo/Shelbourne “Facility” relating to the development of the Chicago
Spire is described in detail below because it is highly relevant to the claims asserted herein.

27.  OnJuly 1, 2011, Anglo and Irish Nationwide Building Society were merged by
order of Michael Noonan, Ireland’s then Finance Minister, who has since become the subject of
substantial criticism both within and without the halls of the Irish Government for having aided

and abetted the fire-sale of Ireland’s assets to principally United States “Vulture Funds” to the

long-term detriment of its citizens.
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28.  The merged entity was named Irish Bank Resolution Corporation (“IBRC”).

29.  As a consequence of the merger, Shelbourne’s obligations previously owed in
name to “Anglo” thus became owed to IBRC by operation of well-settled Irish corporate law.

30. No change in the underlying documentation relating to the Spire Loans was
required to transfer the obligations of Shelbourne to IBRC as the successor by merger to Anglo.
NAMA, NALM, Their Creation and Principals

The 2008 Financial Crisis

31. Like the United States, in the fall of 2008 Ireland was facing grave financial
crisis.

32. Due in significant part to real estate lending, all of Ireland’s banks were facing
insolvency.

33. Indeed, Ireland had suffered the largest financial collapse of any developed
country since the 1930’s.

34.  Thus on September 29, 2008 Ireland issued its infamous “Bank Guarantee,”
whereby the Government guaranteed up to £100,000 of deposits for each depositor and,
controversially, all lenders, including unsecured bondholders.

35.  This exposed the State to massive multi-billion-euro-debts and inevitably forced it
into the arms of the EU Commission, the European Central Bank and the International Monetary
Fund Bailout Program, commonly referred to as “The Troika.”

36.  The Bank Guarantee proved to have been little more than a “Band-Aid” and thus
proved to be a horrible idea that was undertaken without consulting Brendan McDonagh

(“McDonagh™), a senior executive with the National Treasury Management Agency (“NTMA”).
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37. NTMA was charged with handling the State’s finances and ensuring access to the
best bond yields and returns on the international market.

38. In the weeks and months that followed the issuance of that Guarantee McDonagh,
the then Attorney General, economists and Arthur Cox Solicitors were all central to discussions
about the creation of a “bad bank” to whose balance sheet the now grossly under secured real
estate development loans that were on the books of Ireland’s major banks, including Anglo,
could be transferred thus “cleaning up” the balance sheets of the Irish banks and then
theoretically allowing them to successfully reenter the capital markets.

39. In turn it was hypothesized that these banks would then be able to resume their
crucial function of lending to commercial and other borrowers and thus help Ireland’s economy
recover.

40. Unfortunately, time proved that the capital markets did not view the “purple
bonds” on the balance sheets of Ireland’s banks that they had received in exchange for their toxic
assets any more favorably than the capital markets had viewed the toxic assets, so this grand plan
failed.

41.  As a result the indigenous Irish banks have not yet been able to provide
conventional lending to a level that can resolve the grave financial issues still confronting
Ireland.

42. Over centuries world-wide real estate markets generally have proven themselves
to be cyclical.

43. 2010-2012 was definitely a down cycle period.

44, The world’s real estate markets have for the most part since recovered.
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45.  As Shelbourne predicted and had brought to the attention of NAMA and its
principals at the time, the real estate market recovered in the United States long before it began
to recover in Ireland.

46.  For example, most major projects under construction in 2008 in the United States,
other than the Spire, have since been completed.

47, The Anglo indebtedness of all Shelbourne/Kelleher related entities, which
aggregated roughly $600 Million, was only half of the issues confronting Kelleher.

48. Indebtedness for real estate acquisition and development loans to all Irish lenders
(including Anglo) owed by all Kelleher group entities as of 2008 totaled approximately $1.2
Billion.

49.  As described below, successfully completing construction of the Chicago Spire
was the “lynchpin” to Kelleher’s plan to address other obligations of other “Shelbourne” entities
located in countries whose recovery from a World Financial Crisis he predicted (correctly)
would lag behind that of the United States.

NAMA and Its Affiliate NALM Are Created

50. Thus after many fits and starts Defendants National Asset Management Agency
(“NAMA”) and its affiliate National Asset Loan Management (“NALM”) were born when the
NAMA Act of 2009 became the law of Ireland on December 21, 2009.

51. NAMA was in all practical effect a “start-up” real estate development/workout
company, fully funded by the Irish government/tax payers, with a state imposed operating budget
that was inadequate to hire competent real estate professionals that ended up employing even at
its highest levels individuals with no relevant experience or training, who learned about real

estate development “on the job” from some of the world’s foremost real estate developers such
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as Plaintiff and those foreign real estate professionals to whom NAMA effectively gave away
enormously valuable real estate under NAMA'’s control for pennies on the dollar.

52. Many of these same former NAMA employees are today, with the benefit of the
education they received at NAMA at the expense of the Irish tax payers, now receiving rich
compensation working for REITS and other real estate companies that own properties acquired
from NAMA on the cheap.

53. NALM is an indirect subsidiary of NAMA, which itself is 51% privately owned,
and has no independence from NAMA and in all respects material to this action was controlled
by NAMA.

54. A copy of NAMA'’s current “corporate tree” downloaded from its website is
attached hereto as PX-3.

55.  To the observation of Shelbourne, all acts (and failures to act) purportedly taken
on behalf of NALM were taken by the same natural persons whose principal employer and
business cards said NAMA.

56. Indeed, Shelbourne learned of NALM’s involvement with the Chicago Spire only
after the events giving rise to this action had all occurred.

57.  Accordingly, unless specific circumstances warrant specific reference to NALM,
NAMA and NALM are referred to below collectively as NAMA.

NAMA'’s Leaders
58. After it was created McDonagh became NAMA Managing Director and later its

Chief Executive Officer.
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59.  McDonagh has spent his entire professional life as a certified public accountant
and had no relevant experience in property development or finance, yet he was charged with
acquiring some €77 Billion in distressed real estate loans.

60. Nothing on McDonagh’s resume remotely suggested he was qualified to head a
start-up company charged with managing one of the largest portfolio of loans ever
assembled.

John Mulcahy

61. McDonagh was joined by a team of advisors, headed by John Mulcahy
(“Mulcahy™).

62.  Together with Barden Gale, Mulcahy had been a non-executive director of the
property advisory committee of the National Pension Reserve Fund (another NTMA subsidiary)
since 2004 and for many years had been a partner and head of the Dublin office of Jones Lang
LaSalle (“JLL™).

63.  Atall relevant times, JLL was arguably one of the largest and best known global
commercial real estate agents and advisors regarding commercial, industrial or retail real estate.

64. JLL had, however, little if any, relevant experience with residential properties
such as the Chicago Spire.

65. Mulcahy headed JLL’s Dublin Office for many years, during which neither it nor
he gained any experience with residential properties.

66. JLL’s Dublin’s office was in the business of selling or leasing commercial real
estate after it had been developed by someone else.

67. In its best years, JLL’s Dublin office generated no more than € 22 Million of fee

income all from commercial real estate advisory work and transaction fees.
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68.  After playing a significant role in creating NAMA, Mulcahy was named Head of
Portfolio Management.

69. Among his principal responsibilities he was charged with overseeing the
negotiations with the failed banks regarding the determination of the face amount of “purple
bonds” they would receive in exchange for distressed/toxic loans being transferred to NAMA or
a NAMA affiliate such as NALM.

70. At all relevant times, Mulcahy pushed his underling Enda Farrell, who he had
known from the NPRF, to endeavor to reduce the consideration paid by NAMA or one of its
affiliates to the failed Irish bank for one of its toxic assets and then sought to maximize NAMA'’s
recovery on that asset in order to make a profit for NAMA rather than minimize the loss the state
guaranteed banks would take.

71.  While the profits of NAMA were in one sense ultimately paid to NTMA and in
the same sense the losses resulting from guaranteed loans not being repaid were also born by
NTMA, Mulcahy’s self-aggrandizing agenda was clear.

72. Mulcahy’s principal concern was the financial performance of NAMA and its
affiliates and not the realization of the financial potential of real estate development loans about
which he and most members of the staff he hired in fact knew next to nothing and certainly had
had no prior relevant experience.

73. Mulcahy appeared to be more concerned with NAMA'’s performance than the
costs that were ultimately being imposed upon the Irish tax payers as a consequence of the

excessive and commercially unreasonable “haircuts” NAMA imposed on the indigenous banks .
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74, Upon the creation of NAMA, based upon his well-respected relationship building
skills and clearly not relevant experience, Mulcahy’s principal responsibility was disposing of
€77 Billion of distressed real estate loans — a task for which he had no prior relevant experience.

75. Mulcahy also had no relevant experience with respect to the security for most of
the €77 Billion of distressed loans, namely real estate development projects at various stages of
completion or planning.

76. NTMA and NAMA could have better used Mulcahy’s many, many contacts in the
real estate world to have found someone actually qualified by real life experience to address the
proper disposition of that € 77 Billion of distressed property loans, the vast majority of which
related to real estate development in need of “working out” due to the World Financial Crisis.

77, Even if Mulcahy had been qualified, the successful accomplishment of Mulcahy’s
task was virtually impossible because NAMA, chaired by the former Anglo director and Head of
the Irish Revenue Commissioners Frank Daly, were simply not prepared to pay salaries
commensurate to the quality of real estate professionals this € 77 Billion task required.

78.  Among many other things, the ultimate return achieved by NAMA on the
portfolio of loans for which it assumed responsibility proves beyond any doubt the old adage that
“one gets what one pays for.”

79.  While head of the JLL Dublin Office, Mulcahy was a frequent visitor to its Head
Office, which is located in Chicago.

80. Accordingly, Mulcahy was very familiar personally with the Chicago Spire,
which was the most significant real estate development project in that City in recent — or for that

matter distant — memory.
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81.  Thus when Mulcahy learned that the most important real estate project in JLL’S
home city came under his jurisdiction and that it involved at least $65+ Million, he instructed his
underlings to keep him “in the loop.”

Sections 90 and 91 of the NAMA Act

82.  There are two sections of the NAMA Act that are particularly significant to this
case and therefore of which Shelbourne hereby gives express notice of reliance pursuant to
Federal Rule of Civil Procedure 44.1, namely Sections 90 and 91. They provide:

90.— (1) Subject to subsection (7), the service of an acquisition schedule on a

participating institution in accordance with section 87 or 89 operates by virtue of this Act

to effect the acquisition of each bank asset specified in the acquisition schedule by

NAMA or the specified NAMA group entity, on the date of acquisition specified in the

acquisition schedule as the date of acquisition of the bank asset, notwithstanding that the

consideration for the acquisition has not been paid.

(2) The acquisition of a bank asset pursuant to subsection (1) is subject to the terms and

conditions set out in the acquisition schedule and any general terms and conditions

specified by NAMA under section 86 (1) except to any extent that the acquisition
schedule excludes or modifies such specified terms and conditions.

(3) Unless otherwise provided in an acquisition schedule, where an eligible bank asset is

acquired, every relevant contract is deemed to be assigned to NAMA or the specified

NAMA group entity, as the case may be.

(4) In subsection (3) “ relevant contract ” means a contract—

(a) relating to the bank asset,

13
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(b) to which the participating institution is a party or in which it has an interest,
and

(c) the existence of which has been disclosed to NAMA in writing.

(5) Unless otherwise provided in an acquisition schedule, where an eligible bank asset is

acquired, NAMA or the specified NAMA group entity, as the case may be, becomes

entitled to the benefit of—

(a) any certificate of title, solicitor’s undertaking, warranty, valuation, report,
certificate or document issued to the participating institution or upon which the
participating institution is entitled to rely in connection with the asset, (a) any
certificate of title, solicitor’s undertaking, warranty, valuation, report, certificate
or document issued to the participating institution or upon which the participating
institution is entitled to rely in connection with the asset,

(b) an instruction, order, direction, bond, opinion, search, enquiry, declaration,
consent, notice, power of attorney, authority or right given to, held by or issued
for the benefit of, directly or indirectly, the participating institution in connection
with the asset, and

(c) any other benefit arising under or in connection with any insurance or

assurance policy or payment direction relating to the asset.

(6) Subject to section 91, subsections (1), (3) and (5) have effect in relation to a bank

asset notwithstanding—

14838738.1

(a) any legal (including contractual) or equitable restrictions on the acquisition of

the bank asset or any part of it,
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(b) any legal or equitable restriction, inability or incapacity relating to or affecting
any matter referred to in the acquisition schedule (whether generally or in
particular) or any requirement for a consent, notification, authorization, license or
document to similar effect (by whatever name and however described), in each
case,

(c) any insignificant or immaterial error or any obvious error, or

(d) any provision of any enactment to the contrary.

(7) The service of an acquisition schedule on a participating institution in accordance

with sections 87 and 89 does not have the effects mentioned in subsections

(1), (3) and (5) in relation to a bank asset if—

14838738.1

(a) notwithstanding that the participating institution stated in information
provided under section 80 that it did not consider the bank asset to be an eligible
bank asset, and that it objected to its acquisition NAMA decided under section
85 (3) to take steps to acquire the bank asset, and
(b) on the acquisition date—
(i) the Minister has not confirmed the inclusion of the bank asset in the
acquisition schedule in accordance with section 117, or
(i) NAMA—
()] has amended the acquisition schedule to remove the bank asset
from the acquisition schedule, or
(1) has revoked the acquisition schedule in accordance with section

89ori2l.
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91.— (1) In this Part— foreign bank asset ” means a bank asset in which the transfer or
assignment of any right, title or interest that NAMA proposes to acquire is governed in
whole or in part by the law of a state (including the law of a territorial unit of a state)
other than the State; “ foreign law ”, in relation to a foreign bank asset or a transaction in
relation to a foreign bank asset means the law of a state other than the State.
(2) In this section, where a bank asset is to be acquired by a NAMA group entity, a
reference to NAMA in this section (but not in sections 92 and 93 as applied by subsection
(10)) shall be construed as a reference to the NAMA group entity.
(3) To the extent that a bank asset proposed to be acquired by NAMA is or includes a
foreign bank asset—
(a) if the law governing the transfer or assignment of the foreign bank asset
permits the transfer or assignment of that asset, the participating institution shall if
NAMA so directs do everything required by law to give effect to the acquisition,
or
(b) if the relevant foreign law does not permit the transfer or assignment of the
foreign bank asset, the participating institution shall if NAMA so directs do all
that the participating institution is permitted to do under that law to assign to
NAMA the greatest interest possible in the foreign bank asset.
(4) A participating institution, to the extent that a foreign bank asset is one to which
subsection (3) (b) applies—
(a) is subject to duties, obligations and liabilities as nearly as possible

corresponding to those of a trustee in relation to that bank asset, and
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(b) shall hold the bank asset for the benefit and to the direction of NAMA, in each
case subject to the nature of, and the terms and conditions of the acquisition of,
the foreign bank asset.
(5) Subsection (3) applies in so far as the service of an acquisition schedule would not, of
itself, as a matter of foreign law, operate to give effect to the acquisition of a foreign bank
asset or otherwise effect or achieve the result referred to in that subsection in relation to
such a bank asset.
(6) Without prejudice to subsection (4), a participating institution shall, immediately
upon being so directed by NAMA to do so, execute and deliver to NAMA any contract,
document, agreements, deed or other instrument that NAMA considers necessary or
desirable to ensure that there is effected a binding acquisition by NAMA or the NAMA
group entity concerned, under the applicable law, of the interest specified in the relevant
acquisition schedule. NAMA may issue more than one direction under this subsection in
connection with a foreign bank asset.
(7) A trust, duty, obligation or liability created or constituted by this section shall not be
taken to constitute a security.
(8) A participating institution shall comply with any direction of NAMA in relation to
any duty, obligation or liability under this section.
(9) A participating institution shall obtain, make, maintain and comply with any
authorization, consent, approval, resolution, license, exemption, filing, notarization or
registration that is necessary in the State and in any other place in connection with
ensuring the legality and enforceability of any act, matter or thing referred to in this

section. (9) A participating institution shall obtain, make, maintain and comply with any
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authorization, consent, approval, resolution, license, exemption, filing, notarization or

registration that is necessary in the State and in any other place in connection with

ensuring the legality and enforceability of any act, matter or thing referred to in this
section.

(10) Sections 92 and 93 apply with any necessary modifications in relation to a foreign

bank asset.

83.  Section 91 of the NAMA Act recognized that, as a matter of international law,
Ireland was powerless to enact legislation governing the transfer of property/asset located outside
of its borders whose transfer was governed by “foreign law.”

84.  Section 91 therefore requires NAMA to perfect any transfers to it (or an affiliate)
of any such property/asset in accordance with the law of the state/country in which the
property/asset is located.

85. This includes, without limitation, the transfer of any “beneficial interest” in such
property/asset.

Background of This Action

86. The “Chicago Spire,” at 2,000 feet will be the tallest residential building in the
North America and when it began it would have been the tallest residential building in the world.

87.  To date Shelbourne has over $225 Million of its own cash invested and $300
Million of equity in the Project that it still hopes to complete because for the reasons explained
below Shelbourne remains the only person logically capable of completing it because it still
owns the intellectual property necessary to construct it and it still maintains the good will of the
diverse governmental and community interests without which a project of this dimension would

be doomed..
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88.  This iconic structure, representing the last major undeveloped site in downtown
Chicago on the famous Lake Michigan shoreline, is to be situated on 2.2 acres within a 7 acre
Peninsula bounded by the Chicago River, Lake Michigan and Ogden Slip that Shelbourne and its
affiliates had assembled.

89.  Beginning in July 2006 Shelbourne assembled an international “Best in Class”
team of international architects, engineers, market researchers, construction companies and
marketing specialists to determine the feasibility of this Project and ultimately to proceed with it.

90. In total, Shelbourne and its affiliates employed over 30 consultancy firms.

91.  Shelbourne engaged the world renowned Spanish architect, structural engineer,
sculptor and painter Santiago Calatrava to design the breath taking Chicago Spire.

92. Mr. Calatrava’s other celebrated structures include the Lisbon Train Station, the
Bilboa Airport, the Milwaukee Art Museum, the Athens Olympic Sports Complex, the City of
Arts and Sciences and Opera House in Valencia, the Margaret Hunt Hill Bridge in Dallas, the
Peace Bridge in Calgary Canada and the WTC Hub in New York City.

93. His design for the Chicago Spire obtained world-wide acclaim and is
symptomatic of the extraordinarily high quality that Shelbourne brought to all aspects of the
Project.

94. By May 2007, having completed Phase Il environmental work prior to
commencing the substructure works, at considerable expense, via both Shelbourne and a network
of other companies he owned, Kelleher obtained not only all the required zoning and permitting
from a plethora of federal, state and City authorities, but Shelbourne and its affiliates also
obtained easements and other rights in respect of the adjoining roughly 5 acres, which is owned

by the City of Chicago, collectively referred to as the “Other Kelleher Related Rights.”
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95.  Shelbourne was successful in securing the strong support of the Mayor’s Office
combined with all of the diverse, local community interest groups for the construction of this
iconic building.

96.  Once the City and all other stakeholders were behind the Project things went more
smoothly than one would normally anticipate.

97.  While the complete explanation from a technical perspective is, like the entire
Project, complicated, the reality is without either (a) the Other Kelleher Related Rights or (b) a
new developer successfully obtaining something that approximates the Other Kelleher Related
Rights, the Spire could not be constructed.

98.  The cost of obtaining something equivalent to the Other Kelleher Related Rights
is daunting and there is no guarantee that such an endeavor would be successful.

99.  While without any doubt the Other Kelleher Related Rights were obtained based
upon the merits of the Project, the good reputation that Shelbourne had earned over 20 years in
Chicago in particular and Kelleher had earned in the international real estate development
community in general necessarily played some positive role in Shelbourne’s quest for these
rights.

100. Shelbourne and Kelleher’s good standing in the Chicago community was
evidenced, among other ways, by Mayor Daly’s request that Kelleher assist the City in its bid for
the 2016 Olympic Games.

101. The importance of the Kelleher Related Rights is readily illustrated by the fact
that the existing, completed, and structurally integral substructure of the Spire exists in part on
land that is not only within the 2.2 acre Spire Site, but also extends into the adjoining 5 acres that

is owned by the City of Chicago.
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102. Without the Other Kelleher Related rights, portions of that $300 Million
substructure cannot be used.

103. The two facts that (a) the City of Chicago is committed to the development of this
last “important” lakefront site at the estuary of the Chicago River by the construction of an
architecturally significant building, i.e. the Chicago Spire or equivalent, and (b) the Spire cannot
be constructed without the Other Kelleher Related Rights, or equivalent, explains why the site
remains today a large unsightly hole in the ground.

Pre-Sales Began

104. By the end of 2007, at a cost of approximately $10 Million, Shelbourne
constructed a museum quality “Sales Center” occupying a full floor of the NBC Tower in
Chicago that overlooked the Spire site and contained exemplar units.

105.  Beginning in January 2008, pre-sales of condominiums began on a global basis.

106. This was the first Chicago project to be marketed in this manner with the support
of many diverse civic organizations.

107.  As a general matter, the citizens/tax payers of Chicago were proud of this Project;
viewed it as a positive development for their City; and in their own different ways lended their
help to its success in whatever way they could.

108. Circa 370 of 1,200 condos were sold, half of which were sold to persons residing
outside of the United States.

109. This was due in some part to the fact that these special, luxury units sold for
roughly between $900 a square foot to $3,600, with an average of $1,400 per square foot.

110. These were favorable prices compared to other comparable luxury units in less

significant buildings in other cities.

21

14838738.1



Case: 1:18-cv-01461 Document #: 1 Filed: 02/27/18 Page 22 of 60 PagelD #:22

111.  As was widely reported in the press, the 10,000 square foot duplex pent house at
floors 141 and 142 was sold to Ty Warner, the then owner of the Four Seasons, New York, for
$36 Million.

112.  Shelbourne engaged a firm of United Kingdom solicitors with global offices well
familiar with international projects to make certain that its sales activities were compliant with
the laws in the countries in which Shelbourne was engaging in sales activities and in the United
States, paying special attention to laws governing “money laundering.”

113.  Shelbourne successfully engaged J.P. Morgan Private Bank to pre-approve
prospective purchasers for mortgages.

114.  Sales continued to flourish based upon glamorous sales events held in Chicago,
Singapore, Dublin, Hong Kong, Kuala Lumpur, Jakarta, Beijing, Shanghai, Cape town,
Johannesburg, Abu Dhabi, Doha, London and New York City.

115. In the meantime, construction proceeded on schedule.

116. The entire design, marketing, sales, foundation and substructure of the Spire was
completed at a cost of some $300 Million.

117.  This $300 Million included the cost of the IP necessary for the plans for the entire
Project, which Shelbourne still owns.

118. The Spire site acquisition and development was funded by a $225 Million equity
investment by Shelbourne and a further $90+/- Million advanced pursuant to a Loan Facility
with Anglo, which was guaranteed personally by Kelleher, whose details are discussed below.

119. In August 2008, Anglo’s ability to keep funding this and all other real estate

development projects as it had historically done evaporated due to the Irish financial crisis.
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120. As noted above, the Chicago Spire Project was in every sense on — or ahead of —
schedule.

121.  So too was the payment of Shelbourne’s obligations under its Loan Facility.

122.  Accordingly given their historic relationship, Shelbourne had every reasonable
expectation for Anglo to continue to lead the funding of the Project through its completion as
Tony Campbell had initially indicated.

123.  Not only did Anglo disappear as a funding source for a credit worthy project such
as the Chicago Spire, but so too did alternative funding sources due to the World Financial
Crisis.

124. By ironic comparison, Trump Tower in Chicago began construction some 9
months earlier than the Chicago Spire with Deutsche Bank and Credit Suisse as its principal
funders.

125. When the crisis occurred, those banks continued to invest their then very limited
capital in completing the Trump Project in order to preserve the funds already invested.

126. Thus, Trump Tower was completed and its loans ultimately honored.

127. By comparison, due to the collapse of the Irish economy, Anglo had no funds to
invest to save its investment.

128.  With no continuing source of funds, the Spire Project, which was very much “on
track,” came to a grinding and painful halt.

129. By this time, Kelleher had either sold, or refinanced, all other assets available to
him in order to provide funding for the Spire Project.

130. Thus neither Shelbourne nor Kelleher had further liquidity with which to address

the crisis.
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The Purported Transfer of the Spire Loans and Other Kelleher Guaranteed Loans to
NAMA As Part of the “Shelbourne Connection”

131. At the time of the financial crisis, the Spire represented only a portion of the
problem that Anglo and ultimately Kelleher confronted together.

132. Companies owned wholly, partially, directly or indirectly by Kelleher, whose debt
he guaranteed personally either entirely or in part owed Anglo on the order of $600 Million of
which only roughly $90 Million related to the Spire and of that roughly $90 Million, $6 Million
was owed by Milltown.

133. In addition, other Kelleher owned real estate companies owed other Irish banks
another roughly $600 Million, bringing the total aggregate debt that as CEO of all of these
companies Kelleher had to address to approximately $1.2 Billion.

134.  All of this debt related to real properties developed or being developed.

135. As noted above, NAMA was created as a “bad bank” on December 21, 2009 to
acquire property development loans from Irish banks in return for government purple debt bonds
ostensibly with a view to improving the availability of credit in the Irish economy.

136. Kelleher was advised by both Anglo and NAMA in or about October 2010 that
“his loans,” including the Chicago Spire related loans, would be transferred to NAMA from
Anglo as part of “Tranche 3” on November 1, 2010.

137. “His Loans” were referred to collectively by NAMA as the “Shelbourne
Connection” and assigned collectively Account No. 0051.

138.  No juridical entity named the “Shelbourne Connection” ever existed anywhere.

139. The “Shelbourne Connection” was a term of art created by NAMA to describe
generally loans to entities in which Kelleher had an interest and generally were personally

guaranteed in whole or in part by him.
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140.  From October 2010, until the bitter end, both Shelbourne and Kelleher dealt with
various personnel of NAMA and otherwise conducted their affairs in relation to the Chicago
Spire debt as though this representation by NAMA regarding its ownership of the Spire Loans
were true.

141. There was no reason for Kelleher or Shelbourne to have believed or even
suspected that Anglo’s and NAMA’s representations regarding ownership of the Spire Loans
were not true.

142.  There was no reason at any relevant time for Kelleher or Shelbourne not to have
relied in good faith upon Anglo’s and NAMA'’s representations regarding NAMA’s ownership
of the Spire Loans.

143. At all relevant times, NAMA conducted itself in a manner wholly consistent with
its representations regarding ownership of, among other things, the Chicago Spire Loans.

144. It was only after Shelbourne suffered the damages for which recovery is sought
herein that it learned through discovery proceedings in other cases and through its own
investigation that Anglo’s and NAMA'’s representations regarding NAMA’s ownership of the
Spire Loans were completely false.

145. As discussed below, the ownership of those Loans remained with IBRC (as
successor by merger to Anglo) until May 21, 2013, when, in conformity with Section 91 of the
NAMA Act, ownership of the Spire Loans was transferred to NALM.

The Illinois State Court Foreclosure Proceeding
146.  As a result of the cessation of cash flow, in September 2010, Lorig Construction

Company (“Lorig”), a minor contractor owed approximately $500,000, which had previously
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filed a mechanics lien, commenced a foreclosure lawsuit in the Circuit Court of Cook County
Illinois (the “Foreclosure Proceeding”).

147. Lorig has constructed the valuable ramps into the substructure off of Lakeshore
Drive that lead to a seven level subterranean 1,400 vehicle parking facility whose structure had
already been completed.

148. A portion of this structure was constructed on land owned by the City of Chicago,
pursuant to the terms of certain of the Other Kelleher Rights.

149.  Under the law of Illinois, a mechanic’s lien can, but need not necessarily, have
priority over a first mortgage on real property depending upon specific facts.

150. In substance, if the work underlying the mechanics’ lien increased the value of the
real property then the lien will enjoy priority over the first mortgage in the amount of such
increased value.

151. In October 2010 Anglo, represented by Quarles & Brady, who later proved to be
NAMA'’s regular Illinois counsel, filed a “defensive” foreclosure action to assert its interest in
the dirt by reason of its first mortgage.

152.  This filing by Anglo in October 2010 occurred one month before Shelbourne was
advised its loans were being transferred to NAMA as part of the “Shelbourne Connection” in

“Tranche 3.”

The September 2011 Interim Support Agreement

153.  NAMA considered and rejected various business plans proposed by Shelbourne

that contemplated NAMA funding completion of the Spire or some alternative project.
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154.  Mulcahy had also rejected Shelbourne’s proposal to advance approximately $10
Million to “stabilize” the Project by dealing with existing lien litigation and otherwise “keep the
lights on.”

155. By the fall of 2011 NAMA and Shelbourne/Kelleher were at a crossroads.

156. NAMA desperately needed Kelleher’s personal cooperation in order to meet its
purported goal of maximizing its return on security for the Anglo Loans it claimed to own in the
form of the Spire Project.

157.  Shelbourne desperately wanted to complete the Project because it believed that
the United States economy was “on the turn” and the recovery of the Irish economy was likely a
number of years behind the United States.

158.  Thus, completion of the Spire Project afforded Kelleher the means with which to
deal with his overarching problems with other Irish loans.

159. At the outset, NAMA acknowledged that it had absolutely no competency in
respect of the United States real estate market.

160. In the Chicago Spire, NAMA was confronting unquestionably a complex project
that only an experienced real estate developer would have the competency to undertake.

161. From Shelbourne’s perspective it was clear that Project Financing needed to be
found elsewhere or it (and Kelleher as the Guarantor of its indebtedness) would have to face the
consequences of the indebtedness to NAMA as the purported successor to Anglo.

162. That said, in November 2011 Shelbourne’s ability to find financing to redeem its
Loans at par, including accrued interest, was a challenging proposition although “green shoots”

were beginning to appear in the U.S. real estate market.

27

14838738.1



Case: 1:18-cv-01461 Document #: 1 Filed: 02/27/18 Page 28 of 60 PagelD #:28

163. Most importantly, NAMA, as the purported owner of the Spire Loans and
therefore the real party in interest in the pending Foreclosure Proceeding, needed Selbourne’s
and Kelleher’s help desperately in connection with the Foreclosure Proceeding because NAMA
needed an appraisal of the mortgaged property in order to oppose the claims of several
mechanics lien holders.

164. In a letter from NAMA'’s Chicago Counsel dated September 9, 2011, sent in order
to induce Shelbourne to sign an “Interim Support Letter” that NAMA'’s counsel had already
drafted and sent to Shelbourne’s counsel, NAMA stated:

There can be no reasonable doubt that the property can be sold for a price anywhere near the
total amount owed to all parties in the Spire [foreclosure] litigation. Furthermore, because

there is no way to cause the property to be sold free and clear of all liens, except for a judicial
foreclosure sale, we have to proceed in that manner.

* % %
There is a very practical solution to the property owner’s involvement in this case and the
solution has been delivered to you in the form of a Stipulated Judgment of Consent
Foreclosure. If your client is seriously interested in efficiently resolving this matter, the
owner’s agreement to that form of foreclosure would be a meaningful first step.
A copy of that letter is attached as PX-4.
165. At a judicial foreclosure sale, Shelbourne would have had the opportunity to bid
on the Spire Site “free and clear of all liens.”
166.  Although Shelbourne did not technically own the Other Kelleher Related Rights,
it had ready access to them.
167. Thus, together with an investor, it could contribute those interests and its other
intellectual property so as to be able to be the highest bidder.

168. Its bid — at public auction — needed only be the highest and not the full amount of

the debt.
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169. With this opportunity foremost in Shelbourne’s mind, NAMA and Shelbourne
struck a deal that “pinched both of their toes” that was memorialized in an agreement drafted by
NAMA dated 16" September 2011 labeled “Strictly Private and Confidential Addressee Only”
and signed by both Kevin Nowlan and Peter Malbasha (“Malbasha”) of NAMA (the *“September
2011 Interim Support Agreement™).

170.  This document was signed by Kelleher on September 23, 2011.

171. From NAMA'’s perspective, the September 2011 Interim Support Agreement
(drafted by NAMA’s lIllinois counsel) obliged Shelbourne and Kelleher to provide it with all of
the highly confidential information it needed in order to understand the hugely complex, partially
developed Spire Project in order to formulate a meaningful appraisal of it for use in the
Foreclosure Proceeding in general and to oppose the claims of the mechanics lien holders in
particular.

172.  Such an appraisal was critical to NAMA’s litigation of the priority of the
mortgage on the Spire site that secured what it falsely claimed to be the Spire Loans that it
owned.

173. As noted above, as of September 2011, in excess of some $300 Million had
already been spent in development.

174. A copy of the September 2011 Interim Support Agreement is attached hereto as
Plaintiff’s Exhibit 5.

175. Paragraph 2(d)(iii) of the September 2011 Interim Support Agreement states in

pertinent part that:

(d) [Shelbourne/Kelleher] must comply with the following conditions (to the full
satisfaction of NAMA) within the timeframes specified:
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* k%

(iii) [Shelbourne/Kelleher] to co-operate with and facilitate the Receiver in relation to all
dealings regarding the Spire development, Chicago. In particular [Shelbourne/Kelleher]
shall not contest the pending or proposed foreclosure lawsuit and shall fully and actively
cooperate with such legal proceeding and shall execute, sign, complete and deliver all
and any documentation in relation to same as and when required by NAMA and/or
Anglo-Irish Bank plc. Furthermore and without derogating from the generality of the
foregoing, [the Mortgagee, whose debt was personally guaranteed by Kelleher] shall
agree to a “Consent Foreclosure” and shall sign all necessary documentation in that
regard to help expedite matters and shall attend to same immediately upon receipt of all
relevant documentation and in any event within one month from the date hereof.

(Emphasis added.)

176. “Consent Foreclosure” is a phrase of art generally in the United States and is
typically governed by state statute.

177. InHlinois it is Section 15-1402 of the Illinois Foreclosure Act.

178. In material part it provides for the release of all personal guarantees. In other
words, in the United States, when a lender asks a corporate borrower as part of a “workout deal”
to agree to a “Consent Foreclosure” that is plain English shorthand for “we will release
Shelbourne principal’s personal guarantee” as part of defined court proceedings that have a
defined time table by law.

179. Before entering into the September 2011 Interim Support Agreement, Malbasha
of NAMA confirmed by an e-mail to Shelbourne dated August 17, 2011 that “by procuring an
order of foreclosure, the marketability of the Spire site will be greatly improved and its value
will therefore be maximized.”

180. In so many words that e-mail re-affirms NAMA’s commitment to have *“the

foreclosure process finished out and finalized.”
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181. In order to induce Shelbourne to sign the September 2011 Interim Support
Agreement, NAMA threatens in this e-mail to withhold the payroll of Shelbourne’s staff, who
had already worked 17 days working on NAMA assets.

182.  This threat approaches extortion, if it does not in fact constitute it.

183. In reliance upon NAMA'’s promise to fund its day to day operations, Shelbourne
had asked loyal staff members to come to work for over two weeks with the understanding that
they would be paid their salaries for their efforts.

184. Now NAMA was placing Shelbourne in the position of having to tell these hard
working people that it could not pay them as it had promised.

185. Not paying hard working loyal staff was not an option that Shelbourne could
entertain.

186. NAMA'’s extortion was, however, good reason for Shelbourne to have believed
and then to have relied upon NAMA'’s frequently stated commitment to completing the
foreclosure process so that the property could be sold free and clear of all liens.

187. Again, as part of that Illinois statutory process, Shelbourne could have acquired
the Spire Site by simply being the highest bidder, not paying the total amount it owed, which
played a substantial part in Shelbourne succumbing to NAMA'’s extortion.

188. Putting NAMA’s unseemly extortion to the side, the consideration for Shelbourne
and Kelleher for entering into the September 2011 Interim Support Agreement consisted
essentially of three things, namely (a) time; (b) a release of Kelleher’s personal guarantees of the
Spire Loans; and (c) the potential to purchase the Spire site at judicial auction for a sum less

than the full amount due under the Loans.
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Neither NAMA Nor NALM Owned The Loans NAMA Publicly Offered For Sale and To
Which The September 2011 Interim Support Agreement Related

189. Perhaps the most shocking fact about this case is that NAMA never, ever owned
the Spire Loans it so publicly offered for sale.

190. Its affiliate, National Asset Loan Management Limited (“NALM”), did not
acquire the Chicago Spire Loans until May 21, 2013 — after literally all of the events giving rise
to the principal claims of Shelbourne asserted herein.

191. This fact is not subject to reasonable dispute as the transfer documents — all dated
May 21, 2013 — from IBRC — not to NAMA - but rather to NALM, a “NAMA group entity”
within the meaning of the NAMA Act, are attached hereto as PX-6, PX-7 and PX-8.

192. Indeed consistent with the fact that no transfer of the Anglo/IBRC Loans occurred
before May 21, 2013 is the fact that in a Certificate issued by NAMA in 2014 attesting to
transfers of Loans to NALM in November 2010, the Spire Loans are not scheduled.

193. A copy of this NAMA Certificate is attached as PX-9.

194. The reasonable beliefs of all concerned (except NAMA, which obviously knew
better) that NAMA owned the Spire Loans explained the conduct of Shelbourne and others
described below.

195. NAMA falsely claiming that it owned the Spire Loans had enormous legal and
practical significance.

196. Common experience teaches that a failed or failing real estate developer is a
logical participant in any “Work Out” of a failed real estate development loan.

197. That was particularly true in the case of the Chicago Spire given the critical need

for the Related Kelleher Rights in order to complete the Spire Project.
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198. The NAMA Act flatly prohibits NAMA (or any NAMA affiliate such as NALM)
from selling any defaulted loan it acquires from a failed Irish bank (such as Anglo/IBRC) to the
defaulting borrower or any entity in which a defaulting borrower has any interest or affiliation.

199. No such legal restriction applied to IBRC.

200. This disparity (with the Irish tax payer ultimately paying the ultimate bill flowing
from it) has been the topic of considerable discussion in the Irish press and before the Irish
Oireachtas (its legislative body).

201. Thus NAMA'’s deceit as to the purported assignment of the Chicago Spire Loans
to it resulted in Shelbourne not knowing that it could propose a “Work Out” of those Loans to
IBRC, which was at liberty under Irish law to accept an offer to pay-off those Loans on terms
that resulted in a recovery of far less than 100% of all principal, interest and penalty interest then
due.

202. That same deceit prevented IBRC and its Special Liquidators from knowing of
Shelbourne’s interest and ability to resolve its indebtedness at a sum of money vastly higher than
the creditors of IBRC ultimately received.

203. Indeed, both before and after April 30, 2013, IBRC and/or its Special Liquidators
accepted “Work Outs” of real estate development loans that resulted in recoveries of less than
100% of all principal, interest and penalty interest due in respect of those loans.

204. In reports to NTMA and other bodies of the government of Ireland, IBRC and/or
its Special Liquidators has stated in substance that such “Workouts” represented successes under

the circumstances.
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NAMA'’s Appointment of JLL To Aid It in Preparation of An Appraisal of the Spire Site,
As If 1t Actually Owned the Loans Secured by That Site.

205. As noted above, not surprisingly Mulcahy hired his old firm, JLL, whose head
office is in Chicago, to be NAMA’s agent in respect of the most prestigious real estate project in
the City.

206. Between September 2011 and into 2013 Shelbourne, Kelleher and NAMA
proceeded exactly as the September 2011 Interim Support Agreement contemplated.

207. The Shelbourne parties cooperated beyond any reasonable measure with NAMA
in terms of disclosing to its Chicago based agent and Mulcahy’s former employer, JLL, all of
their confidential information relating to the Spire Project thus enabling JLL/NAMA to create a
virtual Data Room so that the extraordinarily complex task of preparing an appraisal of the
partially completed Spire Project could be completed for use in the pending Foreclosure
Proceeding.

208. Part of that process included assisting NAMA, its counsel Quarles & Brady and
their consultants and appraisers in evaluating the value of each of the mechanics’ liens.

209. In addition, as part of his overall duty of cooperation to NAMA, Kelleher also
provided NAMA with complete information relating to other companies within the NAMA
named “Shelbourne Connection” as well as personal financial information, including personal
financial statements.

210. From September 23, 2011, Shelbourne relied the upon the terms of the September
2011 Interim Funding Agreement, which it signed so that the property “could be sold free and
clear of all liens” at a judicial foreclosure, which was according to NAMA'’s counsel (as well as

its own) the only way such a thing could be accomplished.
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Breach of the September 2011 Interim Support Agreement By the Sale of the Loans

211. In violation of the September 2011 Interim Support Agreement, NAMA
ultimately offered for sale very publicly and then sold the defaulted Shelbourne Spire Loans,
with Kelleher’s personal guarantees still attached.

Undisclosed Agency of NAMA for IBRC

212. In an internally inconsistent document on the letterhead of JLL dated 13 March
2013, JLL initially states that it has been exclusively instructed by NALM to obtain offers for the
acquisition of $92.8 Million of par debt matured loan collateralized by the Spire Site.

213. The same document never again refers to NALM, but makes statements to the
effect that “a draft of the loan sale and purchase deed to be entered in between NAMA and the
successful bidder” will be available in the Data Room [a defined term]” and that “NAMA is
under no obligation to accept the highest bid or any bid at all.”

214.  This document was available only to individuals who signed a Non-Disclosure
Agreement described below representing that they had had no contact with Shelbourne or any of
its affiliates or principals.

215.  Accordingly Shelbourne could not and did not obtain a copy of this letter until
after it suffered the damages for which recovery is sought herein.

216. A copy of this document is attached as PX-10.

217. PX-10 also states that the “Draft Deed will be made available in the Data Room
for information purposes only.”

218. In contemplation of litigation, Shelbourne obtained from Philip Sylvester, an
unsuccessful bidder for the Spire Loans, a copy of the “Loan Purchase and Sale Agreement” he

actually submitted to JLL as part of his attempt to purchase the Spire Loans.
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219. According to Mr. Sylvester this form of “Loan Purchase and Sale Agreement”
was included in the “Bid Package” given to all bidders who had otherwise complied with the
bidding requirements identified below as PX-12 through PX-14 and presumably was the “Deed”
to which reference is made in PX-10.

220. A copy of the Loan Purchase and Sale Agreement (“LSA”) as submitted to JLL
by Mr. Sylvester is attached as PX-11.

221.  Section 5.1(b) of the LSA contains Representations and Warranties by Seller as to
the Loan as of the Closing Date and states:

Ownership by NALM. NALM hereby represents and warrants to Purchaser with

respect to the Loan as of the Closing Date that NALM holds all of the interests in the

Loan that NALM acquired from IBRC pursuant to the terms, and operation of the NAMA

Act, and to that to the best of NALM’s knowledge and belief the terms of the said

acquisition represents the entire beneficial interest in the Loan and NALM has not made

any prior sale, transfer, release, waiver or sub-participation of its interest in the Loan.

Ownership by IBRC. IBRC hereby represents and warrants to Purchaser with respect to

the Loan as of the Closing Date that IBRC holds all residual interests in the Loan that did

not transfer to NALM pursuant to the terms, and operation, of the NAMA Act and that

this represents the legal interest in the Loan and IBRC has not made any prior sale,
transfer, release, waiver or sub-participation of its interest in the Loan other than the
transfer of the Loan to NALM in terms of the NAMA Act.

222. Again, the Spire Loans are not listed in PX-9 as among those “Shelbourne
Connection” Loans transferred to NALM in 2010 and, moreover, because they are United States
assets, pursuant to Section 91 of the NAMA Act, could only have been transferred via
documentation such as PX-6 through PX-8, which are all dated May 21, 2013.

223. Thus the LSA is conclusive evidence that NAMA and NALM were acting as the

agents of IBRC in respect of the Spire Notes and the Mortgage and Security Agreement securing

those Notes until such time as the Notes were actually transferred to NALM on May 21, 2013.
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JLL’s Misleading Information Resulting In Few and Low Bids

224.  Shelbourne learned long after the fact that JLL prepared a Confidential
Memorandum that was made available to potential bidders that contained grave material
misstatements of fact that it would have corrected had it been afforded the opportunity to review
it for its accuracy.

225.  Among those misstatements of fact was a misstatement to the effect that planning
and zoning for the Project was expiring in May 2013, some 14 months earlier than it actually was
due to expire and likely before the bid process could be completed.

226. Those misstatements of fact gravely adversely affected the price for which any
reasonable, willing purchaser would pay for the Spire property, especially a global real estate
developer or investor.

227. NAMA Barrister, Mr Brian O’Moore Senior Counsel boasted in proceedings in
the High Court in Dublin that JLL had marketed the Spire Loans globally and that it had received
hundreds of expressions of interests.

228. However, neither Mr. O’Moore nor NAMA'’s team of solicitors, in-house lawyers
and executives were able to answer Mr Judge Fullam of the Irish High Court’s question
regarding the number of bids JLL actually received.

229. Clearly no knowledgeable or sophisticated international investor/developer would
have wished to become embroiled in a Project the size and complexity of the Chicago Spire
under the (false) impression that the site had no planning or zoning approvals.

230. Had potential bidders understood that were construction to resume before
September 2014 planning and zoning approvals would not be an issue, the number and amount

of bids obviously would have been greater.
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231. Upon information and belief, the JLL Memorandum was so materially misleading
by knowing admission as to be fraudulent because it failed to disclose the existence and
importance of the Related Kelleher Rights.

232. The Virtual Data Room, which had originally been created to assist in the
preparation of the Spire Appraisal needed for the Foreclosure Proceeding, was converted for use
in aid of selling the Spire Loans in breach of the very Agreement that created it.

233. Indeed the Data Room created for the purpose of preparing the Spire Appraisal
for use in the Foreclosure Proceeding was converted to the Data Room used by NAMA for the
express purpose of breaching the September 2011 Interim Support Agreement.

Special Conditions to Bidding/Sale Process

234. A condition of access to the Data Room; receiving the JLL Report; bidding for the
Spire asset; and being the successful bidder was a representation by an interested party that it had
and would have no association, assistance or even communication with Kelleher, Shelbourne or
any of its affiliates or any professionals or consultants previously employed by Shelbourne or its
affiliates.

235. Because at the time the bids were being sought, the Loans still actually had not
yet been transferred to NAMA, NALM or any other NAMA affiliate in accordance with Section
91 of the NAMA Act, these restrictions were completely unnecessary and materially drove down
the price of all bids, particularly taking into account the value of the Related Kelleher Rights.

236. Copies of NAMA’s Offer for Sale of Loans it did not own; the related Non-
Disclosure Agreement (“NDA”) and related Bidding Instructions confirming these facts are

attached as PX-12, PX-13 and PX-14.
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Shelbourne’s Timely Offer to Redeem Its Defaulted Loans at Par, i.e. $92+/- Million,
Before Either Their Sale To a Third-Party or the Occurrence of a Foreclosure Sale

237. While fulfilling its obligations under the September 2011 Interim Support
Agreement on a more than timely basis, Shelbourne put the time that it “bought” with that
agreement to good use.

238.  Shelbourne found an investor ready, willing and able to advance $92+/- Million to
fund the redemption of the Spire Loans at par (meaning 100% of all monies actually owed) so
that they could regain control of the Spire site and then go on to finish construction of the
Chicago Spire.

239. This would have been a “win/win” situation for all concerned.

240. The Irish tax payers would not have lost so much as a penny, including accrued
interest.

241. The citizens of Chicago would have gotten the iconic Chicago Spire thus bringing
even more world-wide acclaim to their great city.

242.  Shelbourne would have recouped its $225 Million of cash, its $300 Million of
equity and earned a minimum $685 Million in profit for a total of $1.21 Billion.

243. On March 16, 2013, only a few weeks after JLL, as NAMA'’s purported agent,
had in violation of the September 2011 Interim Support Agreement begun marketing the Spire
Loans, Kelleher advised David Bennett (“Bennett”) and Malbasha of NAMA at a meeting in
Dublin that Shelbourne had made arrangements for Bridgehouse Capital Ltd. (“Bridgehouse”™) to
fund the redemption of Shelbourne’s Loans that were secured by, among other things, a

mortgage on the Chicago Spire site.
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244.  Shelbourne’s ability to redeem its Notes (at par) was confirmed that same day
both orally and in a letter of the same date by its Chicago counsel, Thomas J. Murphy, to
NAMA’s Chicago counsel, Leonard S. Shiffler of Quarles & Brady.

245. A copy of Mr Murphy’s letter is attached as PX-15.

246.  Shelbourne, Bridgehouse’s principal, Andrew Ruhan, and his team of professional
advisors, then sought access to the Data Room to complete customary due diligence incident to a
transaction of this nature.

247.  Access to the Data Room was the lynchpin to completion of the process of paying
off in full, together will all accrued interest (including penalty interest), the indebtedness that
NAMA was claiming was related to the Spire Project for a host of reasons.

248. It was unclear both as questions of fact and law what “loans” NAMA was
purporting to offer for sale as related to the Spire Project, i.e. what loans needed to be repaid in
order to regain title to the dirt.

249. The last of five notes in the approximate amount of $6 Million, whose proceeds
were unquestionably used to further the Spire Project — indeed the loan’s proceeds were
disbursed by Anglo directly to Shelbourne creditors — was not the legal obligation of Shelbourne,
but rather was that of Milltown and was not secured by any mortgage.

250. Thus it was unclear whether this unquestionably Spire related $6 Million loan was
part of what NAMA was claiming to own and then offer for sale.

251.  Neither Shelbourne, nor Bridgehouse, could determine if this $6 Million Note was
among the “loans” being offered for sale by NAMA and the only way Shelbourne/Bridgehouse
could determine that was by access to the Data Room since NAMA refused to meet with them or

otherwise provide reliable information.
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252.  As Shelbourne claimed at the time, and subsequent highly public civil litigation
has confirmed, Anglo engaged for years in a pattern of interest overcharging.

253. Indeed, present members of NAMA'’s Board know this from their time at Anglo.

254.  There was an obvious need for access to the Anglo interest calculation documents
that were resident in the Data Room and nowhere else.

255.  Shelbourne could not get timely, straight or consistent answers from NAMA as to
the amount of money it claimed Shelbourne owed.

256. In one spread sheet provided by NAMA in answer to this inquiry, there are there
several different “pay-off” amounts, all of them wrong.

257. No competent counsel engaged by Bridgehouse would ever permit it to make a
$90+/- Million investment, whose purpose was to fund the redemption of certain loans, without
conducting due diligence of the lender whose indebtedness the Bridgehouse’s investment was
intended to satisfy.

258. Indeed, in a “Take Out” loan transaction, no competent Chicago lawyer would
permit his/her client, the take out lender, to pay over some $90 Million without an opinion from
counsel for the bank receiving the money that that bank no longer had any claim against its
former borrower upon receipt of the $90 Million.

259. NAMA knew that to be true and to be the custom and practice in Chicago.

260. Thus complying with this practice fell within NAMA'’s duty of reasonableness
imposed upon it by the NAMA Act.

261. NAMA denied Bridgehouse access to the Data Room being maintained by JLL

and otherwise refused to engage with Bridgehouse’s or Shelbourne’s counsel regarding
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Bridgehouse’s funding of the redemption of the “Loans,” whatever loans may have been at issue,
because Bridgehouse would not sign the standard NDA.
262. This was confirmed in writing in an e-mail from Kelleher to Bennett, Malbasha

and Moriarty (“Moriarty””) of NAMA dated June 5, 2013 that states in pertinent part:

David,

The below is my recollection of our meeting with Andy Ruhan and subsequent
communications:

A. You would consider whether he could access the data room via your lawyers — i.e.
circumventing the JLL process. This was subsequently denied by NAMA as you
indicated that that would prejudice NAMA with others OR

B. He could sign up — at the then late stage — to the terms of NDA or CA that JLL has
issued. Given that he was introduced by me and that the basis of him being
prepared to redeem the loans was that he had my cooperation before, during and
subsequently this was completely impossible.

* % *

Andy Ruhan’s view is that he will wait until the current sales process is complete and
then look to deal with the purchaser. He expressed to Shelbourne in the meeting that
from his perspective it made no sense for NAMA to be selling the loans, whilst in the
middle of litigation and excluding me and my associates from the process. Also, as | am
sure you are aware my lawyer in Chicago, Tom Murphy, has written to NAMA’s lawyer
indicating that Andy Ruhan wishes to fund my redemption of the Spire loans.

(Emphasis added.)

263. Kelleher’s e-mail received the following nonsensical response from Bennett of
NAMA:

For the avoidance of doubt we should clarify one point Shelbourne raise below:

Mr Ruhan’s request for access to the JLL data room [sic] was never declined by NAMA
— quite to the contrary, Mr Ruhan was encouraged to engage with JLL but instead choose
not to sign up to the terms and conditions associated with the sale and under which other
interested parties had previously signed up to.

264. A copy of this e-mail exchange is attached hereto as PX-16.
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265. In round numbers, the Shelbourne offer (funded by Bridgehouse) to redeem the
Notes would have netted NAMA - which was falsely claiming to own the Loans --
approximately $92.5 Million and would have represented a 100% recovery of principal and
accrued interest (including penalty interest).

NAMA'’s Attempted Fraud Regarding the April 24 Meeting

266. In discovery in litigation in Ireland brought by NALM against Kelleher based
upon his guarantees of the obligations of other “Shelbourne Connection” entities that was
commenced based upon his alleged failure to honour his duty to cooperate with NAMA pursuant
to the September 2011 Interim Support Agreement to which NALM was not a party, Shelbourne
has obtained copies of three NAMA internal documents relating to the foregoing that show the
continuing dishonesty or fraud of NAMA.

267. PX-17 are the handwritten notes of Malbasha, who was one of the two NAMA
officials who attended the April 24 Meeting at which “redemption” of Shelbourne’s Loans was
discussed.

268. Literally the very first substantive word in Malbasha’s notes is “Redemption.”

269.  Also noteworthy is the fact that his notes state: “issue with IBRC loans in States
— overcharging.”

270. Malbasha’s notes also confirm that Bridgehouse needed one week to “review info
in data room” and then three weeks for the assessment of creditors and to purchase the loans
obviously at par value since the first word of his notes is “Redemption.”

271. PX-18is an e-mail exchange between the two NAMA participants in the April 24
Meeting, Messrs Bennett and Malbasha.

272. Bennett was the senior of the two.
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273.  They begin with an email from Bennett to Malbasha sent on May 22, 2013 asking
Malbasha if he had ever completed the “Minutes” of the April 24 Meeting with Messrs Ruhan
and Kelleher because “Obviously important to have something on file for this.”

274.  May 22, 2013 was the day after the IBRC Spire Loans were transferred to NALM
in conformity with Section 91 of the NAMA Act of 2009, As Amended. See PX-6 through PX-
8.

275. Prior to May 21, 2013 neither NAMA nor NALM had complied with the
requirements of Section 91 of the NAMA Act in respect of the Spire Loans and, therefore, by
operation of Irish law could have had no beneficial or legal interest in the Spire Loans.

276. Then a week later Bennett sent Malbasha another e-mail in the chain stating “Not
sure you came back to me on this.”

277. Knowing how events actually unfolded and knowing he could no longer hide
from Bennett’s demands, Malbasha chose to “re-write history.”

278. He prepared type-written “Minutes” of the April 24 Meeting that vary materially
from his handwritten notes.

279. These Minutes are attached as PX-19.

280. Nowhere in the typed Minutes appears the word “Redemption,” which is the first
substantive word in Malbasha’s handwritten notes of the meeting.

281. Instead the typed Minutes state the Mr Ruhan said he did not “bid” for the Spire
Loans “as he felt he could not comply with the terms of the NDA.”

282. The substantive difference between “bidding” for a loan and “redeeming” a loan

is as big a difference as that between day and night.
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283. One can “bid” any amount for a loan being offered for sale recognizing that the
owner of the loan has no obligation to accept the “bid.”

284.  One can “redeem” a loan for only one amount, that amount being the total amount
due including interest and any other proper charges, and the holder of the note must accept
payment in full.

285. Malbasha’s wilful and wanton disregard for the truth is further reflected in last e-
mail in the exchange that is part of PX-18, that transmits PX-19 (the typed Minutes) to Bennett
with the comment “Feel free to amend.”

286. The typed Minutes of the April 24 Meeting further corroborate NAMA'’s
continuing deceit as to its ownership of the Shelbourne Loans. They state:

AR [Andrew Ruhan] said that he really wanted to know about the status of the

loan process. We explained that we were waiting for the first round bids and that
no decision had been made by NAMA at this time.

287.  Of course we now know that as of April 24, 2013 the decision was that of IBRC.
It is noteworthy that Bennett felt the need for there to be “something on file” literally the day
after IBRC transferred the Shelbourne Loans — not to NAMA - but rather to NALM.
Malbasha’s and NAMA’s Adjudicated “Misleading” the Irish High Court
288. Indeed, Malbasha’s “misleading” testimony is an adjudicated fact as is NAMA’s.
289. In another case involving a “Shelbourne Connection” company, Middleview
Limited, Irish High Court Judge Brian Cregan found Malbasha’s testimony *“positively
misleading the court” on no less than seven different occasions. A copy of that decision is
attached hereto as PX-20.
290. By the time of this December 2015 decision, NAMA’s former employees and
non-executive directors were under investigation by criminal, civil and legislative bodies in
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Ireland and the United Kingdom, as well as the United States Securities and Exchange
Commission.

291. NAMA had been widely charged with “giving away” most of the properties that
NAMA had taken over to investment funds for a fraction of their value by bulk sales of loans
that only a handful of investors around the world could purchase.

292. This was far removed from the task assigned to NAMA in 2009, which was to
address the problem essentially borrower by borrower.

293.  Without a doubt, out of spite NAMA had caused the Spire Loans to be sold for
approximately 1/3 of what Shelbourne was ready, willing and able to pay in flagrant and
shameful disregard of its duties to the Irish tax payers.

294. Claiming “reputational damage” to Malbasha, NAMA made an application to
Judge Cregan to review and revise his judgment in respect of his findings regarding Malbasha
misleading the Court.

295. On January 29, 2016, Judge Cregan rendered a thoughtful and detailed decision
reaffirming his earlier conclusion that stated paragraphs of a Malbasha affidavit and an affidavit
submitted by Margaret Magee also of NAMA “all combined to leave the court with a misleading
impression of what happened.” A copy of that Decision is attached as PX-21.

296. Rather be grateful for Judge Cregan’s acceptance of Malbasha’s representation
that he did not intend to mislead the Court, NAMA once again vouched for Malbasha’s
indefensible conduct and appealed Judge Cregan’s ruling.

297. This was a desperate move by a desperate litigant that was feeling the walls close

in on all sides.
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298. As any objective person would have expected, Judge Cregan’s rulings regarding
Malbasha’s and Magee’s misleading affidavits — subsequently vouched for and reaffirmed by
NAMA by reason of its appeal — were upheld.

299. A copy of that opinion is attached hereto as PX-22.

The Appointment of “Special Liquidators” for IBRC on February 7, 2013; Blatant
Inconsistencies Between Statements in Their Chapter 15 Petition and NAMA’s
Conduct; and NAMA’s Conduct Indicating Malice Toward Shelbourne/Kelleher

300. As noted above, the Spire debt represented about 15% of Kelleher’s issues with
NAMA. While Shelbourne was and is a discrete juridical entity, whose purported obligations
both to and from NAMA are discrete and there existed no cross-collateralization between
Shelbourne and any other entity in which Kelleher had a direct or indirect interest (other than
Kelleher’s personal guarantee, which was discharged by Kelleher’s performance of his
obligations under the September 2011 Interim Support Agreement), NAMA never looked at
things that way.

301. Hence the NAMA term the “Shelbourne Connection” meaning “everything
Kelleher owed regardless of legal nicety.”

302. Inunrelated proceedings in Ireland Kelleher defended various rights successfully.

303. Although initially Kelleher did all that he could do to honour obligations
originally due Anglo (including moving back to Ireland to do so), for long and complicated
reasons by mid-2013 there was very “bad blood” between NAMA and Kelleher.

304. Indeed, by 2013 there was bad blood between NAMA and many other Irish real
estate developers.

305. On February 7, 2013, as the Ruhan/Bridgehouse opportunity was coming on the

scene and while the Loans still were an asset of IBRC, the Irish Minister for Finance appointed
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Kieran Wallace and Eamonn Richardson Special

Liquidators of IBRC (the *“Special

Liquidators”).

306. Both men are partners in the Dublin office of the international public accounting
firm of KPMG.
307. On August 28, 2013, the Special Liquidators filed a Chapter 15 Petition for

Recognition of a Foreign Proceeding in the United States Bankruptcy Court for the District of

Delaware. (Case No. 13-12159).

308.

309.

A copy of their Chapter 15 Petition is attached hereto as PX-23.

The Petition contains a host of admissions by IBRC as to events and their dates,

which are also binding on NAMA as admissions.

310.

Upon their appointment, the Special Liquidators should have been substituted as

the real party in interest in the Foreclosure Proceeding in Chicago, which certainly would have

placed Shelbourne on notice that its loans had not in fact been transferred in November 2010 as

part of Tranche 3.

311.

14838738.1

Paragraphs 20 through 22 of the IBRC Chapter 15 Petition state:

20. Following their appointment, the Special Liquidators were tasked with

21.

conducting an orderly winding up of IBRC in accordance with the Bank
Resolution Act, the Ministerial Instructions issued on February 7, 2013, May
10, 2013 and July 20, 2013 by the Finance Minister pursuant to section 9 of the
Bank Resolution Act (the "Ministerial Instructions™) and applicable Irish law.
Shortly after the commencement of the Irish Proceeding, the Special
Liquidators sent a letter to all of IBRC's known creditors notifying them of the
issuance of the Special Liquidation Order and prescribing the manner by which
they should file claims against IBRC. The Special Liquidators are obliged to
continue to keep all creditors informed of the progress of the Irish Proceeding
as required under the European Communities (Reorganization and Winding Up
of Credit Institutions) Regulations, 2011.

As part of the Irish Proceeding, the Special Liquidators are responsible for
overseeing the sales and valuation process in respect of IBRC's loan book.
Specifically, the Special Liquidators have been directed to appoint independent
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appraisers to complete a valuation of IBRC's assets and liabilities. Subsequently,
all assets will be offered for sale to the highest bidder whose bid equals or
exceeds the value as determined by the independent appraisers (the ""Valued
Price). If bids received do not at least match the Valued Price, the assets will
be sold to NAMA at the Valued Price.

22. Since their appointment, the Special Liquidators have taken significant steps
towards preparing for the sale of IBRC's assets, including its loan book. In this
regard, the Special Liquidators have engaged the services of independent
professional appraisers for the purpose of valuing IBRC's loan book and assets.
The Special Liquidators have also engaged, among others, legal and property
advisors to conduct due diligence of IBRC's loan book and collateral securing the
loans. The Special Liquidators are currently in the process of developing a
framework strategy for the marketing and sale of IBRC's assets.

(Emphasis added.)

Subsequent Sale of the Notes With Kelleher’s Guarantees Still Attached to
RMW Acquisition

312.  Shortly after NALM -- not NAMA -- acquired the Notes on May 21, 2013 it then
sold them to RMW Acquisition Company (“RMW?”) for, upon information and belief,
approximately $35 Million in or about July 2013, with Kelleher’s personal guarantees still
attached to the Loans.

313.  There is nothing about the character of the Special Liquidators or their conduct of
the liquidation of IBRC to date that would support any allegation that they knowingly cheated
the creditors of IBRC out of $57 Million at the time they sold the Notes for roughly a third of the
price that Shelbourne had been ready, willing and able to pay.

314.  Upon information and belief, neither NAMA nor NALM ever informed them of

Shelbourne’s far superior offer.
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AS AND FOR A FIRST CLAIM
(Breach of Contract)

315.  Shelbourne restates and realleges its allegations from Paragraphs 1-314 herein as
Paragraph 315 of Count I.

316. By facilitating the sale of the Shelbourne Loans rather that causing IBRC to
proceed with the foreclosure so that the Spire Site could be sold free and clear of all liens, thus
allowing Shelbourne to bid at the foreclosure auction, NAMA breached the September 2011
Interim Support Agreement because it had the power to cause IBRC to honour the Agreement,
or, alternatively, at least to negotiate in good faith with Shelbourne regarding the resolution of its
indebtedness to IBRC on terms that would have resulted in IBRC receiving tens of millions of
dollars more than it ultimately received as the consequence of NAMA'’s deceitful conduct as
described above.

317. Upon information and belief, NAMA affirmatively failed to disclose to the
Special Liquidators Shelbourne’s communications to it regarding the fact that it was ready,
willing and able to redeem its Loans at par.

318.  After the Loans were sold to RMW, RMW commenced litigation against Kelleher
based upon his personal guarantees that should have been released pursuant to the terms of the
September 2011 Interim Support Agreement.

319. Kelleher has claims for indemnification against Shelbourne for his costs of
defending that litigation that was ultimately dismissed because RMW would not produce the
Loan transfer documents.

320. As a consequence of NAMA'’s breach of the September 2011 Interim Support
Agreement, Shelbourne suffered money damages in a sum to be proven at trial that are estimated

to be approximately $1.21 Billion.
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AS AND FOR A SECOND CLAIM
(Tortious Interference With Contract)

321. Shelbourne restates and realleges its allegations from Paragraphs 1-320 herein as
Paragraph 321 of Count II.

322.  Upon information and belief based upon PX-10 and PX-11, sometime after their
appointment and before March 13, 2013, the Special Liquidators and NAMA/NALM entered
into an agreement whereby NAMA/NALM became the agent of the Special Liquidators in
respect of the collection of the Spire Loans.

323. Pursuant to that agreement the Special Liquidators assented to NAMA/NALM’s
acting on their behalf and subject to their control as their agent in dealing with others in respect
to the Spire Notes including expressly Shelbourne and Kelleher.

324. Paragraph 3 of the Shelbourne’s Note secured by a mortgage on the Spire site
states in pertinent part:

The Borrower may prepay the outstanding Principal Sum, in whole at any time ...

provided, however, that: (i) Borrower gives the Lender at least seven (7) Business Days

prior written notice ... and (ii) each prepayment is accompanied by payment of accrued
interest .... In the event the outstanding Principal Sum is prepaid prior to the Maturity

Date, whether by reason of the acceleration of the maturity of this Note or otherwise,
the “Breakage Cost” set forth below shall also be due and payable. ....

(Emphasis added.)

325. Inaddition, 735 ILCS 5-15-1605 states that a defaulting mortgagee can redeem its
property up to the time of a foreclosure sale.

326. At the time of the April 24 Meeting discussed above, bids had not yet even been
solicited, much less a bid accepted.

327.  Shelbourne thus had a contractual right to redeem its Loans.

328. NAMA/NALM knew of this contractual right and that it was enforceable.
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329. In addition, unlike NAMA/NALM, IBRC and its Special Liquidators suffered no
statutory disability that prevented it from accepting from Shelbourne a sum of money vastly
larger than the sum of money it ultimately received for the Spire Loans from NALM, but
significantly less that the full amount due.

330. Accordingly, Shelbourne also had a contractual right to make an offer of
compromise to IBRC and its Special Liquidators to resolve its indebtedness represented by the
Spire Notes for a sum of money far less than the total amount owed, while still far larger than the
sum that IBRC ultimately received.

331. NAMA/NALM knew of Shelbourne’s right to make an offer of compromise to
the Special Liquidators and that it was enforceable.

332. NAMA/NALM, as agent, never disclosed to its principal, the Special Liquidators,
(@ Mr. Murphy’s March 16, 2013 letter confirming Shelbourne’s desire to redeem the Spire
Loans (PX-15); (b) the substance of what occurred at the April 24 Meeting among Messrs
Ruhan, Kelleher, Bennett and Malbasha; (c) the e-mail exchange following NAMA'’s denial of
access to the Data Room to Bridgehouse and its advisors (PX-17); the substance of that e-mail
exchange; or (d) the substance of Malbasha’s handwritten notes of the April 24 Meeting (PX-
16).

333. A reasonable person serving as an agent to the Special Liquidators would have
advised them of all of the information to which reference is made in the foregoing paragraph and
that Shelbourne was ready, willing and able to redeem its Loans subject to Bridgehouse
conducting ordinary and customary due diligence by having access to the Data Room to

determine, among other things, what Loans were necessary to be redeemed in order to acquire all
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rights to the Spire Site and what amount was truly owed given the legitimate questions about
Anglo’s practice of interest overcharging.

334. A reasonable person serving as an agent to the Special Liquidators would have
advised them that Shelbourne was ready, willing and able to make an offer to purchase its Loans
at a price significantly higher than the price the Liquidators ultimately received for the Loans.

335.  Upon information and belief, the Special Liquidators were never advised that
Bridgehouse had sought access to the Data Room for the sole and express purpose of conducting
due diligence in contemplation of funding the redemption of the Chicago Spire Loans.

336. NAMA/NALM, as agent to the Special Liquidators, had a duty to advise them of
Bridgehouse’s aforesaid request and the specific purpose underlying the request.

337. In addition, as agent to the Special Liquidators, NAMA/NALM had a duty to
advise them in April 2013 that Shelbourne was ready, willing and able to negotiate the purchase
of the Chicago Spire Loans at a price more than double the price at which NAMA was predicting
the Special Liquidators would receive.

338.  Upon information and belief, NAMA/NALM wilfully, without justification or
excuse and motivated purely by malice directed toward Kelleher breached their duties owed to
the Special Liquidators.

339. The failures of NAMA/NALM, as the Special Liquidators’ agents, to advise the
Special Liquidators of Shelbourne’s demand to redeem its Loans at par or to purchase them at a
price vastly higher than the price that the Special Liquidators ultimately obtained made no sense,
legal or otherwise.

340. NAMA/NALM could have had no motive or explanation for their irrational

actions that prevented redemption of Shelbourne’s Loans and prevented the Special Liquidators
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from recovering much more for the Spire Loans than they ultimately recovered other than malice
toward Shelbourne and its principal Kelleher.

341. NAMA/NALM could have had no other conceivable motive to impose as much as
a $57 Million burden on the already overburdened Irish taxpayers; deprive the creditors of IBRC
of as much as $57 Million; and also deprive the citizens of Chicago of a real estate project that
would have brought the City world-wide acclaim.

342. So pure malice toward Shelbourne and Kelleher can be the only explanation for
NAMA/NALM’s conduct.

343. NAMA/NALM intentionally, without justification and with extreme and irrational
malice caused the breach of Shelbourne’s contracts with IBRC/the Special Liquidators by (a)
deceitfully representing to Shelbourne in particular and to the public in general that it was the
owner of the Spire Loans and (b) deceitfully failing to disclose to the Special Liquidators that
Shelbourne was ready, willing and able to redeem its Loans or otherwise purchase them at a
price vastly higher than the Special Liquidators ultimately received.

344. Had NAMA/NALM not breached its fiduciary duties to the Special Liquidators
and therefore had the Special Liquidators known in April 2013 that they could receive at least
twice the amount that they ultimately received in satisfaction of the Spire Loans they gladly
would have accepted that sum.

345. Indeed, the Special Liquidators had a fiduciary duty to the creditors of IBRC to
accept the higher amount from Shelbourne.

346. Now that the Special Liquidators are on actual notice by reason of the filing of
this action of NAMA/NALM’s deceitful and malicious conduct and its wilful and wanton breach

of their duties to the Special Liquidators as their agent, they have a fiduciary duty to bring suit

54

14838738.1



Case: 1:18-cv-01461 Document #: 1 Filed: 02/27/18 Page 55 of 60 PagelD #:55

against NAMA/NALM to recover for the benefit of IBRC’s creditors the damages that
NAMA/NALM’s deceit caused, namely the difference between what IBRC actually recovered
for the Spire Loans as compared to what it could have recovered from Shelbourne.

347. NAMA/NALM’s aforesaid tortious interference with its contract with IBRC and
its Special Liquidators also caused damages to Shelbourne resulting in its loss of the Spire Site
and ultimately its ability (to date) to complete construction of the Chicago Spire.

348. These damages are estimated to be approximately $1.21 Billion.

AS AND FOR A THIRD CLAIM
(Tortious Interference With Prospective Economic Advantage)

349. Shelbourne restates and realleges its allegations from Paragraphs 1-348 herein as
Paragraph 349 of Count I11.

350.  Shelbourne had a reasonable expectancy it would enter into a valid business
relationship with Bridgehouse whereby Bridgehouse would fund paying off its Loans in full and
then develop the Chicago Spire with it.

351. By no later than April 24, 2013, NAMA knew of this expectancy.

352. NAMA'’s above described malicious and intentional interference with this
expectancy prevented it from ripening into a valid business relationship.

353.  Upon information and belief, NALM may have played some role in the tortious
conduct that appeared at the time to have been conducted by entirely by NAMA.

354. Thus to whatever extent NALM bears some responsibility for the damages that
appear to have been caused solely by NAMA, recovery is also sought against NALM.

355. As a consequence of the tortious interference with its prospective economic

advantage, Shelbourne suffered damages that are estimated to be approximately $1.21 Billion.
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AS AND FOR A FOURTH CLAIM
(Breach of Statutory and Common Law Duties to Preserve Confidential Information)

356. Shelbourne restates and realleges its allegations from Paragraphs 1-355 herein as
Paragraph 356 of Count IV.

357. A former employee of NAMA, Enda Farrell, was charged with and pleaded guilty
to eight counts of unlawfully disclosing information in violation of the 2009 NAMA Act.

358. He was received a two year suspended sentence from the Irish Criminal Court.

359. Originally, NAMA vigorously denied that any of Farrell’s “leaks” related to the
Spire.

360. On November 7, 2016, NAMA admitted that among the confidential information
that its employee Enda Farrell had leaked was confidential information relating to the Spire
notwithstanding prior strenuous denials to the contrary by Moriarty of NAMA.

361. This Moriarty admission followed a story published in the Irish Times on
September 11, 2016 that Farrell had informed the Irish authorities that Farrell “provided a major
US property fund with a confidential valuation report on a significant US asset, which was then
under Nama’s control.”

362. Upon information and belief, that “major US property fund” was Apollo Real
Estate Advisors (“AREA”) and the “significant US asset” was the Chicago Spire.

363. The individual who received the data was its CEO Lee Neibart, someone well
known to Mulcahy from his JLL and NPRF days.

364. At the time Shelbourne had already entered into a NDA with AREA regarding
funding the redemption of its Loans and then developing the Spire Project and was in the process
of negotiations.

365. Those negotiations were terminated precipitously by AREA.
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366. Upon information and belief, AREA terminated those negotiations based upon
false information “leaked” by Farrell.

367. Upon information and belief, Shelbourne was unsuccessful in finding other
investors based upon false information “leaked” by Farrell.

368. But other than admitting that the information was “confidential,” NAMA has
refused to provide Shelbourne with a copy of what was “leaked” claiming it to still be
confidential.

369. NAMA had statutory and common law duties to take reasonable care to preserve
Shelbourne’s confidences.

370. The criminal conviction of Edna Farrell in Ireland constitutes res judicata that
NAMA violated its statutory duty under the NAMA Act.

371. NAMA was grossly negligent in preserving Shelbourne’s confidences.

372. As a result of its breaches of these duties, Shelbourne suffered damages in an
amount to be proven at trial, but in no event less than $75,000, exclusive of interest and costs.

AS AND FOR A FIFTH CLAIM
(Negligent Spoilation of Evidence)

373.  Shelbourne restates and realleges its allegations from Paragraphs 1-372 herein as
Paragraph 373 of Count V.

374. By March 12, 2015, NAMA and certain companies that NAMA had dubbed in
2010 as being within the “Shelbourne Connection” and Kelleher were already involved in
litigation with one another.

375. The threat of litigation between Shelbourne and NAMA was plainly obvious to

any reasonable person by that date.
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376.  Nonetheless on that date NAMA issued a Memorandum adopting a policy calling
for the destruction of all e-mails and other written communication of former employees.
377. A copy of that Memorandum is attached hereto as PX-24.
378. Upon information and belief pursuant to PX-24 copies of highly relevant
probative documents relevant to this action have been destroyed.
379. A reasonable person in NAMA’s place would have perceived that the destroyed
evidence would be material to this potential action.
380. Thus NAMA had a duty to preserve this evidence.
381. By destroying this evidence NAMA breached that duty.
382. As a consequence of the destruction of this evidence Shelbourne has been
damaged because it has become more difficult to prove some or all of the claims asserted herein.
WHEREFORE Shelbourne demands judgment against NAMA and NALM as follows:
1. On its First Claim for money damages in an amount to be proven at trial that are
estimated to be not less than $1.21 Billion, exclusive of interest and costs.
2. On its Second Claim for money damages in an amount to be proven at trial that are
estimated to be not less than $1.21 Billion, exclusive of interest and costs.
3. On its Third Claim for money damages in an amount to be proven at trial that are
estimated to be not less than $1.21 Billion, exclusive of interest and costs.
4. On its Fourth Claim for money damages in an amount to be proven at trial that are
estimated to be not less than $75,000 exclusive of interest and costs.
5. On its Fifth Claim for money damages in an amount to be proven at trial that are

estimated to be not less than $75,000, exclusive of interest and costs.
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6. Awarding it the costs of this action, together with such other, further or different

relief as to this Court may seem just and proper.

Dated: Chicago, Illinois
February 27, 2018
BARCLAY DAMON LLP

By: /s/ J. Joseph Bainton

J. JOSEPH BAINTON

KATHERINE B. FELICE

1270 Avenue of the Americas

New York, NY 10020

Telephone: 212-784-5811

e-mail: jbainton@barclaydamon.com
kfelice@barclaydamon.com

--and -

FREEBORN & PETERS, LLP

Michael J. Kelly

Adam C. Toosley

311 South Wacker Drive, Suite 300

Chicago, IL 60606

Telephone: 312-360-6789

e-mail: mkelly@freeborn.com
atoosley@freeborn.com
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VERIFICATION
Pursuant to 28 U.S.C. § 1746 I hereby affirm and verify that | have read the foregoing
Verified Complaint and know the allegations contained therein to be true of my own personal
knowledge except those matters alleged upon information and belief and those allegations I
believe in all good faith to be true.

Dated: Dublin, Ireland

February 26, 2018 ; i M
: Garrett Kelleher

JURY DEMAND

Pursuant to Federal Rule of Civil Procedure 38, Plaintiff hereby demands a trial by jury
of all issues triable of right by jury.
NOTICE OF RELIANCE ON FOREIGN LAW
Pursuant to Federal Rule of Civil Procedure 44.1, Plaintiff hereby gives notice that it
relies on foreign law, namely the NAMA Act of 2009, as amended as of the date of the filing of
this action, of the Republic of Ireland and Section 1605(a) of the Treaty of Friendship,

Commerce and Navigation between the United States and Ireland, 1 U.S.T. 788.

60

14838738.1



Case: 1:18-cv-01461 Document #: 1-1 Filed: 02/27/18 Page 1 of 94 PagelD #:61

59 Rathasker Heighfs,
Naas,
Co Kidare

5 August 2014

Garreti Kelleher,

505 North State Street,
Chicage IL60654,
USA. PLAINTIFF’S

EXHIBIT

:
3

Dear Garrett,

Re; Garelt Kelleher and Shelbourne Developments Lid Relalionshlp With Anglo Irish Bank Pic,

| outline below my understanding and recollection of the history and relationship of Garrett
Kelleher [Mr. Kelleher) ond Shelbourne Developments Ltd (Sheloourne) with Anglo Irish Bank Plc.
With regard to my role with Anglo Irish Bank Plc, | was employed with the Bank from 1999 o 2009
and acted as a Director in the Lending ireland Division from 2006 to 2009.

mr. Kelleher's Group was one of the larger borrowers in my portfolic in the Bank and | engaged
with the principal of Shelbourne personally, Mr. Kelleher, re all banking propositions. Mr. Kelleher
had assembled a highly professional team under the Managing Director, Chris O'Connell, Finance
Director, Emmet O'Reilly, Tom Hamilton Director of Property, Richard Moyles Development Director,
Sarah McDonnell Associate director Construction and Brian Berg Associate Director Development.

in Septermber 2008, the Bank's exposure o Shelboume/Mr. Kelleher between personal and
corporate loans In the US, Irelond and Brussels was circa €450m.  As director of lending, | was the
most senior individuat at Angio Irish Bank Pic that Shelboume/Mr. Kelieher dealt with in lreland for
approximately 10 years and it was | who would recommend any loan proposal to credit committee

from Shelbourne.

Mr. Kelleher and the Shelbourne team were viewed by myself and the Bank as an internatienally
experienced professional developer with a proven frack record of 25 years and In all instances
where loans were advanced to Mr, Kelieher for the acquisition of parsonal assets or Shelbourne
Group assefs the Bank insisted that there be full or partial recourse from Mr. Kelleher personally. To
my recollection Mr. Kelleher's most valuable asset and that which he had most equity In was the
Chicago Spire site and environs which had an enterprise value In early 2608 of circa $500m with
debt at the time of opproximately $50m.

Anglc Irish Bank Plc had a general lending policy whereby it insisted on borrowers and in particular
developers providing persondl guaraniees and in many instances this policy was adapted
regordless of the loan 1o value ratio of the subject loan. The Bank, in the case of Mr. Kelieher is a
good example, needed to know that they could rely on the borrower 1o use all thelr experience,
skill, relofionships and resources to ensure that the Bank's interests were protecied and secure at all
times. In many instances, regardiess of the security the Bank may have in a particular asset, the
Bank insisted on personal guarantees so that they knew that the commiiment of the borrower was

there,
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‘4lhe case of the Bank's dealings with Mr. Kelleher, the Bank in requiring Mr. Kelleher to provide a
uarantee was more relying on Mr. Kelleher's commitment 1o remain focussed and employ all his
onsiderable skills, resources, relationships and experience fo repay the Bank as much as
oniributing personat cash in the event of a aefault. It would be fair to say therefore thai the
scurity offered through the guarantee in the case of Mr. Kelleher was as much his personal skill,
cumen., experience, integrity as much as the consideration under the guarantee liself. The Bank

/anted to know that the key man had additional interest in the project.

personal guarantees was fo ensure that the Borrower remained

ommitted to the project especially If difficulties were encountered. Anglo Irish Bank Plc believed
~at the amount to be recovered under any guarantee would be the subject of negotiation, with
umber of faciors to be taken into consideration such as the level of co-operation of the Borrower
et worth and liquidity of Borrower efc. This approach reflected the fact that Anglo lrish Bank Plc
sgarded ifself as relationship lenders. Uliimately, the Bank's credit committee, of which twas a
~ember, would decide on what action should be taken on foot of a guarantee.

.nglo's primary concemn in taking

ricinly in the case of Mr. Kelleher, their net worth was eniire
ty they might have had at a particular time across all their

yoperty assets. In most instances, the vast majority or all of the developers net worth was the
{ifferential between the value of the assets or the estimated/perceived value of the assets at a

»articular point and the debt outstanding.

1 the case of most developers, and ce
1 function of the real or percelved equi

net worth statements without any third party audit

he assets or a third party review of the portfolio which was the subject of the net worth statement
he Bank relied primarily on being able fo compel the developer fo protect and maximise the
\anks recovery if the situation were to occur by knowling he would do all he could to maximise the
ecovery. If, therefore, the borower or Mr. Kelieher in this instance, was prohibited from using his
kills and resources to maximise the recovery for both the Bank AND himself then that action, in m
few, would contravene the basis and intent of the guarantee Hself.

\nglo Irish Bank Plc invariably accepted these

he Modiltion portfolio primarily consists of 6 prime Dublin redevelopment sites. The financing of thi
7 and the purpose of the advancement was to finance the

sorffolio closed late December 200
shased redeveiopment of these key sites. The basis of the DTZ valuation, which was ordered by
yank, was their redevelopment potential and in particuiar Shelbourne and Mr. Kelleher's vision for

‘hese assets.
eloped for all these key sites with top tier Dublin and

r of instances planning applications were reqdy f¢
business plan for these sites which was the basis o

development plans had been dev
niemational Architectural firms and in a numbsel
se lodged. The Bank approved the Shelbourne

‘he loan.
rhe Bank then advanced the senior debt facllity it did because it was confident that Mr. Kelleher

and the team he had assembled across all the disciplines of the property development business

and based on a proven frack record could implement this business plan. The lodns advanced
~ere development site loans and not Investment loans - these assets were not valued as a functic
sf the in place income rather thelr residual vaiue from their development potential.

Ihis adequately explains my recollection of your relationship with Anglo frish Bank Plc and the poli

n relation 1o personal guarantees,

Yours sincerely,

;zéd% s

7 Joe McWilliams
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Mr. Garrett Keligher

32 Herbert Park

Ballsbridge

Dublin 4 PLAINTIFF’'S
EXHIBIT

7" August 2014

Dear Garrett,

You have been a dlient of Investec since 2007, Notwithstanding the difficulties in relation to
the meeting of commitments in respect of your corporate facilities, you have co-operated
with the Bank in ongoing attempts to address these difficulties.

The Bank acknowledges that the management of the assets, which are held as security for
its exposure to you both personally and your companies are best managed by
you/Shelbourne Developments at this time.

Should you wish to discuss the above, please do not hesitate to contact Martin Cooke at his
direct line (01-4210117) or mobile (086-8264506).

Yours sincerety,

Michael Culien
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Uister Bank Ireland Limited

Mir. Garrett Kelleher Global Restructuring Group - lretand
C/0 Shelbourne Developments Ltd Utster Bank Group Centre
75 St Stephen’s Green C-.xeorg(;s OIWZ
Dublin 2. - ubiin 2
28/07/14 ar Telephone: 01-6084000

Fax: 01-6084244

www. istarbank.com

Dear Mr Kelleher,

| refer to our recent telephone conversation and advise that as a customer of RCRI you have
worked with the Bank on a consensual asset disposal strategy and to date you have worked
in a fully cooperative manner with the Bank on a mutually agreed divestment strategy.

You have maintained a long standing banking relationship Ulster Bank lreland and were
previously a customer of First Active who were acquired by the Bank in 2004, the RBS also
participated with you as a 19.9% partner by way of funding to Modillion Ltd which provided
equity in to an overall €330m investment property portfolio. in all aspects of these
transactions the Bank have found your strategic / management ability undoubted and prior
to the downturn in the economy and overall collapse of the property market you maintained
an exemplary repayment record with the Bank.

The following assets have been sold and facilities have been reduced and in some cases fully
repaid as below:-

a) Nanterre Office / Residential site in Paris €12.9m (loans repaid in Fulf)
b) Friends First Investment maturity €5m (partial loan repayment)
¢} 4 Residential units in Le Grande Tourtre France €320k (partial loan repayment)

d) Residential Investment Property in Inchicore Dublin 8 €169k (partial loan repayment)

In addition to the above a number of assets are contracted for sate with further debt
reduction anticipated within the next 3 / 6 months,

The bank wish to advise that your further cooperation will be required to ensure the agreed
milestones are achieved and acknowledge your help and assistance in achieving asset

disposals to date.

Yours faijfifully
(B

Alan Mathews \

Portfolio Manager

5 Dergen [Chaitmang
J i SALITRTEI SN

of keland. Hegy
Quny, Dubla ? EC

Ulster Bank lietand Limited is &
Calls may be rovordad.
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Bank of reland

Bustuesy Banking

40 Mespil Road
Garrett Kelleher Tl 3] BaT 8934
c/o Noel Smyth and Partners, ' 32
22 Fitzwilliam Square

Dublin 2

August 7", 2014
Re: The Governor and Company of the Bank of ireland (“Bol”} and Mr Garrett Kelleher

Dear Mr Kelieher,

Further to your request please see below a summary of your dealings with Bol,

Mr Kelleher has had a relationship with Bof for over 20 years with significant barrowings to
him and Shelbourne Developments Limited. The bulk of this debt was repaid in full during
2008.

During this time Mr Kelleher and his colleagues in Shelbourne were professional to deal with
and were experienced property developers and investors both in Ireland and internationally.

The remaining personal debt to Mr Kelleher was sold during 2012 following a consensual sales
process. Mr Kelleher's significant personal involvement was instrumental in the successful
conclusion of this sale. Whilst the bank suffered a loss on his sale, Mr Kelleher’s involvement

reduced the guantum of this loss.

Yours sincerely,

&\\\ . \-‘\Xi:;r;mw,._-:.,
e, \c,d‘”\%m ~

\
Niall Tempany e
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You are here: About Us > Group Structure >

Group Structure

The National Asset Management Agency is structured in such

a way that the debt it issues to purchase acquired loans is
not treated as part of Ireland’s General Government Debt

under European accounting rules.

National Asset
Management Agency
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This affords the Agency similar accounting treatment to bank support schemes in

other EU member states such as France and Germany.

https://www.nama.ie/about-us/group-structure/

2/26/2018
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In a decision issued in July 2009, Eurostat (the statistical office of the European
Union) ruled that special purpose vehicles (SPVs) which were majority owned by
private companies would be regarded as being outside of the government sector if
they met a number of conditions. Among the conditions were that the SPVs were of
temporary duration and were established for the sole purpose of addressing the
financial crisis.

In order to avail of this accounting treatment, NAMA established an investment
holding company - National Asset Management Agency Investment D.A.C. - which
is majority-owned by private investors. 51% of its shares are collectively owned by
private companies (New Ireland Assurance Co. plc, BNY Custodial Nominees
(Ireland) Ltd, The Representative Church Body and The Church of ireland Clergy
Pensions Fund) and the remaining 49% are owned by NAMA. Under the
shareholders’ agreement between NAMA and the private investors, NAMA exercises
a veto over decisions taken by the company. Eurostat gave its approval to this
structure in October 2009

https://www.nama.ie/about-us/group-structure/ 2/26/2018
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AW Nend Lasalie Srest Adfarucys ae lox iv:
Planiis ot Tieson, A2

Chicape. Winois G0S- 3122
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IFF’'S
PLA|N1|-B|T Writer's Direct Diak: 312.715.5038
EXH Writer's Dirvet Fi: 312.632.1738
Fi-daik: teonird. shlfMetdiguaries.com

September 9, 2011

VIA BE-MAIL & U8 MAIL

Thomas J. Murphy. Lsg.
Thonas J, Murphy P.C.

111 West Washington Street
Suite 1920

Chicago, 1L 60602

RE:  Anglo Irish Bank Corporation Limited v. Shetbourne North Water Shreet, L1
¢r al.; Case No. 10 CH 27970

Dear Tom:

Thank vou for your letter of September 1. 2011, 1 have some knowledge {albeit second
hand) of the discussions Mr. Kelieher has had with NAMA and Anglo Irish Bonk. but 1 am 5ot
the legal counsel directing those efforts. Therefore, it woult be inappropriate for me to respond
te your comments regarding that process. With that reservaiion in mind, 1 want to make sure tha
my sifence rogarding your characterization of thal process docs not signily agrecment.

Tom, you, Mr. Kelleher. the Bank, NAMA and we are atigned (o the extent thal we all
wish 10 resolve the issues relating to The Spire as efficiently as practicable. There can be no
reasonable doubt thal ihe propery can be sold for a price anywhere oear 1he total amount owed
(o all purties in the Spire litigation. Furthermore, because there is no way 1o cal ”}E.l?.’}.?}?_ﬁﬁ‘;‘;

10 be sold free and clear of Lhe lens, Excepr INGUENA it icial Toreeiosire SHIETWE have to

proceed i That manner. it Work TREFETY A Tnatier of SETHRE TR Property MGNEn 4 juditial role.
ﬂ’;m 1o determine the vatue of the property. 1lowever, as you are well aware
and as has been underlined in the reasoning applicd by the count in the recent decision of the
Diinois Supreme Court in LaSalio Bank v. Cypress Creek d, LP, beeause there are Hens with
allegedly competing priorities. it is necessary 1o determine the value of the property both with
and without improveraents. 11 is no mystery that in order o complete the valuation process, the
Bani's consullants need aceess 10 the documents tisted in my prior letiers to you. Shelbourne :
has those documents. and they are being housed in a small office suite here in Chicago. While
you state in your letter thal your client is concemed aboul potential lability that may arise from
e relesse of these documents. the basis of thal voncern is not ebvious to me. Butin any evenl

QB TII2.000043 32030031
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Thomas J. Murphy. Lsq.
Scpiember 9, 2011
Page 2

beeause your client will not voluntarily provide the requested material, we will apply to the coun
for appropriate orders.

There is & very practical solution to the praperly owner's involvement in this case and
that solution has been delivered o you in the form of o Stipulated Judgment of Foreclosure. If
your client iy seriously micresied in efficiently resolving this matter. the owner’s agreement o
thai form of foreclosure would be s meaninglul first step.

Sincerely, ,
,.-»..45/7 ; / / /!| /é /.
% e ooanal] AR
/,ﬁ ) ’/(“g‘v'\(ﬁﬂ,@ R (AR /‘{a
" {.conard S. Shifflett Zl'f
LS8 /sd
ce: Sheila Browne, HEsq. (Ve K AMail)

Mr. Brian Maotherway (Fia I-Muoil)
Thomas A. McCarthy, Lsq. (%a £-Maili

QHUIT2.0000401 4403043, }
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%w Gniomhaireacht Naisiiinta um Bhainistiocht Sécmhainni
%)’ National Asset Management Agency

Strictly Private and Confidential
Addressee Only PLAINTIFF'S
EXHIBIT

Mr. Garrett Kelleher

Executive Chairman %

Shelbourne Development Group __Gé‘:/——
1 Hume Street
Dublin 2

16" September 2011

Re: Shelbourne Connection Business Plan

Dear Mr. Kelleher,

1. NAMA Executive Committee considered the Connection’s proposed business plan at its
meeting on 30" June 2011. Unfortunately the business plan as submitted was not accepted by
the Committee. This followed a review by NAMA’s Business Plan Reviewer, Cushman and

Wakefield, together with full internal assessment by NAMA executives.

2. Notwithstanding this decision, NAMA remains willing to consider interim support for this
Connection (during which time the performance of the Connection will be assessed) on the
following basis:

(a) NAMA’s interim support for this Connection will be for a period of 6 months from
the date of this letter, subject to a review by NAMA after 3 months.

(b) Subject to NAMA’s normal credit process, NAMA will provide loan facilities at its
discretion to the Connection up to a maximum of €300,000 (annualised) to be applied
to the following costs:

(i) External financial consultant (satisfactory to NAMA) to work with
Shelbourne Connection with responsibility for monitor and implementation
of robust oversight of Connection activities, including execution of NAMA
restructuring plan; and
Gniomhaireacht Naisidnta um Bhainistiocht S6cmhainni National Assel Management Agency
Treasury Building, Sraid na Canalach Méire, Baile Atha Cliath 2 Treasury Building, Grand Canal Street, Dublin 2

info@nama.le wwesnnmiis 4353 1 664 D800
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(c)

(d)

(ii)

Salaries and overheads associated with the ongoing management and
enhancement of NAMA real estate security. NAMA will not support the
payment of existing creditors except for consideration of the outstanding rates

to Dublin Corporation

Certain costs will be agreed at the asset level (such as selected capital expenditure and

letting/disposal fees) subject to prior NAMA Credit approval.

The Connection must comply with the following conditions (to the full satisfaction of

NAMA) within the timeframes specified:

M

(ii)

(iif)

Garrett Kelleher shall, within 4 weeks of the date of this letter, execute an
undated Mortgage and Charge (together with all necessary supplementary
documentation) in a form to be agreed by Garrett Kelleher and NAMA
through their respective legal advisers, A&L Goodbody and LK Shields, in
order to effect a first legal charge over the shares held by him in Dolmen
Securities Limited. The executed undated Mortgage and Charge will be held
in escrow upon the terms of an escrow agreement to be agreed by their

respective legal advisers

Garrett Kelleher, shall within 8 weeks of the date of this letter, provide a
reconciliation of the disbursement of equity release received with respect to

Architrave / Modillion refinancing

The Connection to co-operate with and facilitate the Receiver in relation to all
dealings rvegarding the Spire development, Chicago. In particular the
Connection shall not contest the pending or proposed foreclosure lawsuit and
shall fully and actively cooperate with such legal proceedings and shall
execute, sign, complete and deliver all and any documentation in relation to
same as and when required by NAMA and/ or Anglo Irish Bank plec.
Furthermore and without derogating from the generality of the foregoing, the
Connection shall agree to a “Consent Foreclosure” and shall sign all necessary

documentation in that regard to help expedite matters and shall attend to same
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immediately upon receipt of all relevant documentation and in any event

within one month from the date hereof

(iv)  Property strategy document to be agreed with NAMA within 4 weeks of the
date of this letter and to include a breakdown of actions that will need to be
achieved on a month by month basis

(v) All rental income to be mandated to NAMA and a charge taken over the rental

bank accounts

{vi) Existing security to remain in place and to be improved and perfected where

required by NAMA

(vii)  Any title issues involving any assets of the Connection, including any
problems and the means of resolving these problems, must be documented by
the Connection and produced to NAMA within 3 months of the date of this

letter

(vili) An up-to-date statement of affairs from the Connection, in the NAMA
prescribed format, detailing all assets valued in excess of €5,000 must be

provided to NAMA (completed)

(i) Where it is within its capacity, the Connection shall reverse transfers to
connected parties over the previous 5 years. These reversals of transfers must

be completed and first legal charges granted to NAMA over the assets the

subject of the transfers
3. NAMA expressly reserves all of its rights and remedies arising now or subsequently:
{(a) under any facility agreement or finance document currently in existence between any

part of the Connection and NAMA and/or any participating institution (as defined in
the National Asset Management Agency Act 2009) (a “PI™),

(b) under any security or other document currently in existence from any part if the
Connection or any third party in favour of NAMA and/or a Pl in respect of the

liabilities of the Connection or any part thereof;
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(c) under any document with a third party that creates rights against and/or obligations to
the Connection over which NAMA has security;

(d) as a matter of law as a result of any current or future breach of any of the documents
at {(a) to (c) (the “Documents”),

The discussions leading to the issuance of this leiter or the issuance and acceptance of this
letter do not constitute a waiver or amendment to the terms of (or the rights of any party
under) any of the Documents or otherwise under any applicable law and all such rights,
including the right to enforce any security held by NAMA, are expressly reserved and may
be exercised without further notice. Any time, indulgence, delay or failure to take any
action by NAMA shall not constitute any waiver of any contravention of the Documents.

For the avoidance of doubt, any facilities to the Connection currently in default remain in
default.

4, Notwithstanding anv other provisions of this letter, NAMA mav terminate any support
it may provide to the Connection, including the arrangements set out in this letter, at
any time,

5. If the Connection complies with all the terms of this letter, NAMA may be willing to consider
an extended working relationship period with the Connection beyond this 6 month period,
including the restructure of facilities and the incentivisation of key personnel. However this is
strictly at the sole discretion of NAMA and is subject to the approval of NAMA’s Credit
Committee, This letter should not in any way be taken as a commitment by NAMA to
consider an extended working relationship.

6. The existence and terms of this letter are strictly private and confidential and must not be
disclosed to any person by the Connection other than to their legal and financial advisers in
connection with the provisions of this letter.

7. If the Connection agrees to the terms of this letter, please return a validly accepted letter to
NAMA by 23 September 2011.

Yours sincerely,

e N e Y

Kevin Nowlan Peter Malbasha
Senior Portfolio Manager Portfolio Manager

WRGA

v
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I confirm that I have read and fully understand the terms of this letter and agree to comply with the
terms thereof. I further confirm that all information has been disclosed and provided to NAMA and 1
confirm the accuracy of all such information and I understand that in the event of additional material
information or assets, or any inaccuracies in information provided, being subsequently discovered by
NAMA, NAMA reserves its rights to take whatever action it deems appropriate, including the
termination of any support it may provide to the Connection.

Signed by Garrett Kelleher Witnessed bY..coor i,
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ALLONGE

THIS ALLONGE is made to that certain Amended and Restated Promissory Note dated as of
September 11, 2008, in the original principal amount of $69,500,000.00 as amended by that certain First
Amendment to Amended and Restated Promissory Note dated April 27, 2009 made by Shelbourne North
Water Street, L.P., a Delaware limited partnership, to Anglo Irish Bank Corporation ple, a banking
corporation organized under the laws of Ireland.

Pay to the order of NATIONAL ASSET LOAN MANAGEMENT LIMITED, (“NALM”) a
company incorporated in Ireland under registration number 480246 having its registered office at
Treasury Building, Grand Canal Street, Dublin 2, Ireland and a National Asset Management
Agency (“NAMA”) group entity for the purposes of the National Asset Management Agency

Act, 2009

Executed to be effective as of May 2013,

RICHARDSON
acting solely in his capacity as special liquidator of
Irish Bank Resolution Corporation Limited (in special liquidation)

g &

SKieranWallace] [Eamo;n ﬁiciardson]
As Special Liquidator

SIGNED AND DELIVERED as a Deed by KIERAN WALLACE/EAMONN g

in the presence of:-

Serh G
(Signature of Witness)

b Placy, SV Steplens Guaes ‘D-l
(Address of Witness)

QB\146754.00005\21179078.1
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DATED ] 2013

IRISH BANK RESOLUTION CORPORATION LIMITED (IN SPECIAL LIQUIDATION)
{as Assignor)

and

NATIONAL ASSET LOAN MANAGEMERNT LIMITED
(as Assignee)

DEED OF ASSIGNMENT & ASSUMPTION OF LOAN DOCUMENTS & MORTGAGE AND
SECURITY AGREEMENT
relating to Shelbourne North Water Street, L.P.

PLAINTIFF’S
EXHIBIT

car_lib1\7959752\2 1
14 May 2013
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THIS DEED OF ASSIGNMENT is made on 2013

BETWEEN

)] IRISH BANK RESOLUTION CORPORATION LIMITED (IN SPECIAL LIQUIDATION)
formerly Anglo Irish Bank Corporation Limited, a company incorporated under the laws
of Ireland under registration number 22045 having its registered office at 1 Stokes
Place, St. Stephen’s Green, Dublin 2, acting through its joint special liquidators Kieran
WallaceEamonn Richardson of KPMG (“IBRC”);and

(2) NATIONAL ASSET LOAN MANAGEMENT LIMITED (a company incorporated in
Ireland with number 480246) {the "Assignee").

INTRODUCTION

(A) The Assignee is entering into this Agreement in furtherance, inter alia, of the purposes,
functions and powers of the National Asset Management Agency ("NAMA”) as set out
in the National Asset Management Agency Act 2009 {an Act of the Oireachtas) (the

“NAMA Act").

(B) The Assignee is a NAMA group entity for the purposes of the NAMA Act and is
entering into this Agreement in furtherance, inter alia, of the purposes, functions and
powers of NAMA as set out in the NAMA Act.

(C) The beneficial right, title and interest of the Assignor in the Loan Documents (as
defined below) has fransferred to the Assignee in accordance with the Assignee's
rights under the NAMA Act, in accordance with the Acquisition Terms and Conditions
entered into between the Assignor and the Assignee, and the legal right, title and
interest in the Security Documents is to be transferred to the Assignee pursuant to the
terms and conditions of this Agreement.

(D) Pursuant to Section 4 of the Irish Bank Resolution Corporation Act, 2013 of Ireland (the
“IBRC Act”) the Minister for Finance made the Irish Bank Resolution Corporation Act
2013 (Special Liquidation) Order 2013 (the “Special Liquidation Order”) on 7th
February 2013 in respect of IBRC providing for the orderly winding-up of IBRC under
the provisions of the IBRC Act.

(E) Pursuant to the Special Liquidation Order, Kieran Wallace and Eamonn Richardson of
KPMG, 1 Stokes Place, St. Stephen’s Green, Dublin 2 were appointed joint Special
Liquidators of the Assignor and contract as agent of IBRC without personal liability.

(F) Pursuant to the Special Liquidation Order, any act required or authorised by the IBRC
Act to be done by a special liquidator pursuant to the IBRC Act may be done by either
or both of the joint Special Liquidators, acting either jointly or individually.

AGREED TERMS

1. Definitions and interpretation

1.1 Definitions

In this Deed, unless the context otherwise requires, the following expressions have the
following meanings:

"Assigned Assets" means the assets assigned pursuant to this Deed;

car_lib1\7959752\2 2
14 May 2013
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"Assigned Documents" means in relation to the Loans:

(a) the Finance Documents;

(b) any other guarantee, indemnity, security document, collateral warranty or other
form of assurance issued to, or subsisting in favour of any Assignor (or any
person on its behalf) in respect of a Loan;

(c) any other subordination, priority or other inter-creditor agreement entered into
in respect of, or in connection with, a Loan; and

(d) each document amending, supplementing, assigning or novating any of (or any
rights or obligations under any of) the documents described in paragraphs (a)
to {c¢) inclusive above;

"Borrower" means Shelbourne North Water Street, L.P., a Delaware limited
parinership;

"Loan andl/or Loans" means all monies advanced or committed to be advanced by
any Assignor in connection with each of the loan facilities contained in the Loan

Agreement;

"Loan Agreement" means the Facility Letter Agreement and Morigage and Security
Agreement together with each and every amendment and restatement thereto as more
particularly listed in part 1 (Loan Documents) of schedule 1;

"Finance Documents” means the Loan Documents and each of the Security
Documents including (but not limited to) the documents listed in schedule 1 (Finance

Documents);

""Obligors" means the Borrower and each grantor of a Security Document (and each
an "Obligor”),

"Party” means a party to this Deed;

“Property” means certain real property situated in the City of Chicago, County of
Cook, State of lllinois and more particularly described in schedule 3;

"Security” means any mortgage, charge, pledge, lien, hypothecation, guarantee, right
of set-off, assignment or deposit by way of security or any other encumbrance or
security interest of any kind (other than a lien arising in the ordinary course of business
by operation of law) or any other type of preferential arrangement (including title
transfer, defeasance and retention arrangements) having a similar effect; and

"Security Documents" means each document creating or evidencing Security granted

to or held by any Assignor in its capacity as lender, agent and/or security trustee under
or in connection with the Loan Agreement and which has not been released,

terminated or discharged.

2. Construction
21 Intferpretation
(a) In this Deed, unless the contrary intention appears, a reference to:

{i) a Party or any other person includes ils successors in title, permitted
assigns and permitted transferees; and

car_lib1\7959752\2 3
14 May 2013
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(i) a "person” includes any individual, firm, company, corporation,
government, state or agency of a state or any association, trust, joint
venture, consortium or partnership (whether or not having separate
legal personality) or any other legal entity or two or more of the
foregoing; and

{iii) words importing the singular shall include the plural and vice versa and
where there are two or more persons included in the expressions the

"Assignor":

(A) references to the Assignor are references to all or any of them
as the context may require; and

(B) agreements, undertakings, covenants, obligations, warranties
and representations given, undertaken, made or assumed by
the Assignor shall be deemed to have been respectively given,
undertaken, made or assumed by them jointly and severally
and construed accordingly.

(b) The headings and sub-headings are for ease of reference only and do not
affect the meaning of this deed.

(c) References to each Finance Document and any other document shall be
references to that Finance Document or other document as amended,
supplemented, novated, replaced and restated in any manner from time to

time.

{d) Terms defined in the Facility Agreement have the same meaning when used
herein unless the context requires otherwise.

3. Assignment

The Assignor hereby assigns to the Assignee absolutely all of its rights under or arising
out of each of the Assigned Assets which shall include:

(a) the whole of its right, title and interest and benefit in and to the Loans together
with the right to demand, sue for, recover and receive all payments of principal
and interest and all other sums due or to become due in respect of the Loans;

(b) the whole of its right, title, interest and benefit in and to the right to sue on all
covenants made or expressed to be in its favour under, or in relation to the

Loans;

{c) all of its other rights, titles, interest and benefits in rejation to the Loans;

(d) the whole of its right, title and interest and benefit in and to the Assigned
Documents;

(e) the whole of its right, title, interest and benefit in and tc the right to sue on all
covenants made or expressed to be in its favour under, or in relation to the

Assigned Documents; and

(f) all of its other right, title, interest and benefit, whether present or future and
actual or contingent, in respect of the Facilities, the Assigned Documenis and
the Loans.

car_lib1\7959752\2 4
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4, Representation and warranty

The Assignor represents and warrants fo the Assignee that the Assigned Assets are
free from any rights of set-off.

5. Assignment of rights

This Deed shall be binding upon and enure to the benefit of each Party and its
successors and permitted assigns.

6. Further assurance

Each Assignor shall promptly on request (and at the cost of the Assignee) do all such
acts and execute all such documents as the Assignee may reasonably specify to
perfect the assignments intended to be effected by this Deed.

7. Partial invalidity

Each of the provisions of this deed is separate and severable and enforceable
accordingly and if at any time any provision is adjudged by any court of competent
jurisdiction to be void or unenforceable, the validity, legality and enforceability of the
remaining provisions hereof or of that provision in any other jurisdiction shall not in any
way be affected or impaired thereby.

8. Counterparts

8.1 This deed may be executed in any number of counterparts, and this has the same
effect as if the signatures on the counterparts were on a single copy of this deed.

8.2 This document takes effect as a deed notwithstanding the fact that one party may only
execute this document under hand.

9. Communications

Any notice or other communication to be given or made by a Party to any other Party
shall be in writing in the English language and shall be addressed to that Party's
address for purpose of notices as set out below or to such other address as it shall
have been specified to the other parties hereto in accordance with the provisions of
this clause 9 and may be:

(a) personally delivered, in which case it shall be deemed to have been given upon
delivery at the relevant address; or

(b) by pre-paid registered paost, in which case it shall be deemed to have been
given three Business Days after the date of posting.

Notices to lIrish Bank Resolution Kieran Wallace and Eamonn Richardson

Corporation Limited: Joint Special Liquidators
Irish Bank Resolution Corporation Limited
(in Special Liquidation)
1 Stokes Place
St. Stephens Green
Dublin 2

car_lib1\7959752\2 5
14 May 2013
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Notices to the Assignee: NAMA
Treasury Building

Grand Canal Street
Dublin 2

FAQO: Head of Legal

10. Governing law and jurisdiction

10.1  This deed and any dispute or claim arising out of or in connection with it or its subject
matter or formation {including non-contractual disputes or claims) are governed by the
law of the State of lllinois, USA

10.2 The parties irrevocably agree that the courts of the State of lllinois, USA.have
exclusive jurisdiction to determine any dispute or claim that arises out of or in
connection with this deed or its subject matter or formation (including non-contractual
disputes or claims).

This Deed has been entered into on the date stated at the beginning of this Deed.

car_lib1\7959752\2 6
14 May 2013
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SCHEDULE 1

Finance Documents
Part 1

Loan Documents

1. Facility Letter agreement between Assignor and Shelbourne North Water Sireet, L.P,,
a Delaware limited partnership (referred to herein as "Borrower"), agreeing to a loan in
the amount of $54,500,000.00, dated July 18, 2006.

2. Promissory Note made by Borrower, payable to Assignor, in the principal amount of
$54,500,000.00, dated July 20, 2006.

3. Mortgage and Security Agreement executed by Borrower in favor of Assignor, dated
July 20, 2006, and recorded in the Office of the Cook County Recorder of Deeds on
July 31, 2006 as Document No. 0621243299.

4. Collateral Assignment and Security Agreement in Respect of Contracts, Licenses and
Permits, executed by Borrower in favor of Assignor, dated July, 2006

5. Security Agreement, given by Borrower in favor of Assignor, dated July, 2006.

6. Officer's Certificate to Security Agreement, executed by Borrower, dated July, 2006.

7. Environmental Compliance and Indemnity Agreement given by Borrower and Garrett
Kelleher in favor of Assignor, dated July 20, 2008.

8. First Amendment to Facility Letter between Assignor and Borrower, dated January 1,
2008.

Q. First Amendment to Promissory Note executed by Assignor and Borrower, dated

January 1, 2008.
10. First Amendment to Mortgage and Security Agreement executed by Borrower in favor

of Assignor, dated September 11, 2008 and recorded in the Office of the Cook County
Recorder of Deeds on September 11, 2008 as Document No. 0825503092,

11. Second Amendment to Facility Letter between Assignor and Borrower, agreeing to
increase the loan amount to $69,500,000.00, dated September 11, 2008.

12. Amended and Restated Promissory Note made by Borrower, payable to Assignor, in
the principal amount of $69,500,000.00, dated September 11, 2008.

13. Affidavit given by Garrett Kelleher regarding ownership of Borrower, dated December

29, 2008.

14. Third Amendment to Facility Letter between Assignor and Borrower, dated April 27,
2009,

car_lib1\7959752\2 7
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15. First Amendment to Amended and Restated Promissory Note executed by Assignor
and Borrower, dated April 27, 2009.

16. Forbearance Agreement between Assignor and Borrower, dated April 21, 2010.

17. Subordination Agreement executed by Chicago Spire, LLC and by Shelbourne
Lakeshore Limited in favor of Assignor, dated April 21, 2010.

18. UCC-1 Financing Statement filed with the Cook County Recorder of Deeds on July 31,
2006 as Document No. 0621243300,

19, Loan Policy No. AC 0401511 issued by Chicago Title Insurance Company, with an
effective date of July 31, 2006.

20. Date Down Endorsement attached to Policy No. NO1080780 issued by Near North
National Title as issuing agent for Chicago Title Insurance Company, extending the
effective date of the Loan Policy to September 11, 2008.

21. Guaranty made by Garrett Kelleher to Assignor, dated July 20, 2006.

22. Non-Recourse Carveout Guaranty made by Garrett Kelleher to Assignor, dated July
20, 2006.

Part 2
Security Documents

Mortgage and Security Agreement executed by Shelbourne North Water Street, L.P., a
Delaware limited partnership, dated July 20, 2006 and recorded on July 31, 2006 in the Office
of the Cook County Recorder of Deeds as Document No. 0621243299, as amended by that
certain First Amendment to Mortgage and Security Agreement, dated September 11, 2008 and
recorded on September 11, 2008 in the Office of the Cook County Recorder of Deeds as
Document No. 0825503092, and encumbering that certain real propery situated in the City of
Chicago, County of Cook, State of lllinois and described on Exhibit A attached hereto (the
"Property") as the same may have been assigned, amended, supplemented, restated or

modified.

car_lib1\7959752\2 8
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SCHEDULE 2

ACKNOWLEDGMENT OF ASSIGNOR

COUNTY OF DUBLIN, IRELAND

1, the undersigned, a Notary Public in and for said County, DO HEREBY CERTIFY,

that © abomn s pse ™ , ek
,the < PEL i a (DTFDN |, ard
, respeetivetys of IRISH BANK RESOLUTION CORPORATION

LIMITED (In Special Liquidation), the Assignor in the foregoing instrument, and
personally known or identified to me to be the same person whose name is subscribed
to the foregoing instrument, appeared before me this day in person and acknowledged
that they signed and delivered said instrument in his/her authorized capacity, and that
he/she delivered the said instrument as his/her free and voluntary act, and as the free
and voluntary act of IRISH BANK RESOLUTION CORPORATION LIMITED, for the
uses and purposes therein set forth.

Given under my hand and Notarial Seal this ;2& day of m‘-bvi , 2013,

By: [() LAia \%\'\uﬂuh [SEAL]

—

/)

APOSTILLE I M
(Convention de La Haye du 5 octobre 1961) R

1. Country: B8 ‘I‘E, )
Puys/Pafs: IRELAND vy oi Bublin

This public decument .
Le présent acte public / El presente documento piiblico

2, has been signed by . N .
a é1é signé par Ms. Georgina Drum

ha sido firmado por

3. acting in the capacity of ]
agissant en qualité de Notary Public

quien actia en calidad de

4. bears the seal / stamp of
est revétu du seean / Hmbre de
y estd revestido del sello / timbre de

Certified
Attesté / Certificado

5.t 6. th
e Dublin | leyel da 23/05/2013

™ Ip::rlpor Department of Foreign Affairs and Trade

“8.No
SOus no 6182762013

bajo el ndmero
10. Signature: e
Signature: /ﬂ/ ﬂ }
Firma: K Q”?

et aniici 2 has signod the pusiic | .
eridies tha authanticity of the signature @nd the capacity o tha parson who igno: 1
}ﬁﬁam appropriats, tho identily of the seal or stamp which Iha public document heurs. This Apostlie .

documigil,
does Aol .
|| wwweai Fanications. diatie

!

W conlant of the document for which it ves 1ssued, Ta varify the lssuanaa of thia Apostille, see

h-3
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ACKNOWLEDGMENT OF ASSIGNEE

COUNTY OF DUBLIN, IRELAND

I, the undersigned, a Notary Public in and for said County, DO HEREBY CERTIFY, that
SasAd ChARKE . e A flavea fudqnk ., of
NATIONAL ASSET LOAN MANAGEMENT LIMITED, the Assignee in the foregoing instrument,
and personally known or identified to me to be the same person whose name is subscribed to
the foregoing instrument, appeared before me this day in person and acknowledged that they
signed and delivered said instrument in his/her authorized capacity, and that he/she delivered
the said instrument as his/her free and veluntary act, and as the free and voluntary act of
NATIONAL ASSET MANAGEMENT AGENCY, for the uses and purposes therein set forth.

Given under my hand and Notarial Seal this Zlm(day of _tha ¥ , 2013.

.I.-P‘|| :rul / " J
By: X "r'r_*’f*:.r'.'ﬁ\f,cs--v"j_\h-. [SEAL]

Notary Public

John Redmond

6 Clanwilliam Terrace

Grand Canal Quay , Dublin 2

Notary Public for the County & City of Dublin
and for the Counties. of Wicklow Kildare & Meath
Commissionad for Life

APOSTILLE
{Convention de La Haye du 5 octobre 1961)

L, Country:
Pays/Pais: IRELAND

This public document
Le présent acte public / Bl presente documento piblico o

2. has been signed by
a &té signé par
ha gido firmado por

Mr. John Redmond

3. acting in the capacity of

agissant en qualité de ‘ fe
quien-actia en calidad de NOtarY Public

4. bears the seal / stamp of
est revétu du sceau / timbre de
y esti revestido del sello / timbre de

Certified
. Attesté / Certificado
5.at ' ) 6.the
afen Dublin le /el dia 23/05/2013

7. by
par / por

T
s0US NG 3776612013

bajo el nimera
‘ 16. Signature: %
Signature: . 4@ /
| Firma: &"@ L2 ﬁ' ’

Department of Foreign Affairs and Trade

This jS{} 33 arlies e auaniiy of e signatore and 178 capach i »
= 3 " y of the person wha has signed the public .
::::’:S‘_‘:E’{ y ;;}3’:"“’9 ?pr;:‘rcglil:ud (he identity of the seal or stamp which the publie document hear::g'rnh Apaztule ;;1:'{:‘
4 « canta @ document far which it was i X il i
| e e ons gt e was issued. To'verily the Issuance af (his Aposlile, ses ;:h;:
car_lib1\7959752\2 10

14 May 2013



Case: 1:18-cv-01461 Document #: 1-1 Filed: 02/27/18 Page 27 of 94 PagelD #:87

LEGAL DESCRIPTION OF THE PROPERTY ( 2 pages)

PARCEL 1:
BLOCK 15 IN CITYFRONT CENTER, BEING A RESUBDIVISION IN THE NORTH FRACTION

OF SECTION 10, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL
MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED FEBRUARY 24, 1987 AS
DOCUMENT 87106320, IN COOK COUNTY, ILLINOIS EXCEPT:

THAT PART OF BLOCK 15 IN CITYFRONT CENTER, BEING A RESUBDIVISION IN THE
NORTH FRACTION OF SECTION 10, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE
THIRD PRINCIPAL MERIDIAN, BOUNDED AND DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT ON THE WEST LINE OF SAID BLOCK 15 177.45 FEET SOUTH
OF THE NORTHWEST CORNER THEREOF, AND RUNNING THENCE EAST ALONG A
STRAIGHT LINE PARALLEL WITH THE NORTH LINE OF SAID BLOCK 15 TO A POINT ON
THE MOST WESTERLY EAST LINE OF SAID BLOCK 15; THENCE SOUTH ALONG SAID
MOST WESTERLY EAST LINE OF SAID BLOCK 15 TO THE MOST WESTERLY
SOUTHEAST CORNER OF SAID BLOCK 15; THENCE WEST ALONG THE SOUTH LINE OF
SAID BLOCK 15 TO THE SOUTHWEST CORNER OF SAID BLOCK 15; THENCE NORTH
ALONG THE WEST LINE OF SAID BLOCK 15 TO THE POINT OF BEGINNING IN COOK

COUNTY, ILLINQIS.

ALSO:
A PART OF THE FORMER LIGHTHOUSE SITE ADJOINING THE EASTERLY AND

SOUTHERLY LINES OF BLOCK 15 IN CITYFRONT CENTER, BEING A RESUBDIVISION IN
THE NORTH FRACTION OF SECTION 10, TOWNSHIP 39 NORTH, RANGE 14, EAST OF
THE THIRD PRINCIPAL MERIDIAN, AND DESCRIBED AS FOLLOWS:

BEGINNING AT THE MOST EASTERLY SOUTHEAST CORNER OF SAID BLOCK 15, AND
RUNNING THENCE WEST ALONG A STRAIGHT LINE PARALLEL WITH THE NORTH LINE
OF SAID BLOCK 15 (SAID STRAIGHT LINE INTERSECTING THE WEST LINE OF SAID
BLOCK 15 AT A POINT 177.45 FEET SOUTH OF THE NORTHWEST CORNER THEREOF),
A DISTANCE OF 92.895 FEET TO AN INTERSECTION WITH AN EASTERLY LINE OF SAID
BLOCK 15 SAID EASTERLY LINE BEING ALSO THE WESTERLY LINE OF SAID FORMER
LIGHTHOUSE SITE; THENCE NORTHEASTWARDLY ALONG SAID EASTERLY LINE OF
BLOCK 15 A DISTANCE OF 32.286 FEET TO AN INTERSECTION WITH A SOUTHERLY
LINE OF SAID BLOCK 15 SAID INTERSECTION BEING THE NORTHWEST CORNER OF
SAID FORMER LIGHTHOUSE SITE; AND THENCE SOUTHEASTWARDLY ALONG SAID
SOUTHERLY LINE OF BLOCK 15, SAID SOUTHERLY LINE BEING ALSO THE
NORTHERLY LINE OF SAID FORMER LIGHTHOUSE SITE, A DISTANCE OF 87.19 FEET
TO THE POINT OF BEGINNING, IN COOK COUNTY, ILLINOIS

PARCEL 2:

BLOCK 6 IN CITYFRONT CENTER, BEING A RESUBDIVISION IN THE NORTH FRACTION
OF SECTION 10, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL
MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED FEBRUARY 24, 1987 AS
DOCUMENT 87106320, EXCEPTING THEREFROM THE WEST 563 FEET OF BLOCK 6

AFORESAID, IN COOK COUNTY, ILLINOIS.

ALSO:
A PERPETUAL, EXCLUSIVE AND IRREVOCABLE EASEMENT TO USE THE SURFACE

AND SUBTERRANEAN AREA OF THE FOLLOWING:

THAT PART OF VACATED EAST RIVER DRIVE IN THE NORTH FRACTION OF SECTION
10, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN,
VACATED BY ORDINANCE RECORDED JUNE 27, 2001 AS DOCUMENT NUMBER
0010563996 AND DESCRIBED AS FOLLOWS: BEGINNING AT NORTHEAST CORNER

car_lib1\7958752\2 11
14 May 2013
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VACATED EAST RIVER DRIVE, AFORESAID; THENCE SOUTH 898°55°40" WEST, ALONG
THE NORTH LINE THEREOF, 66.00 FEET TO THE NORTH MOST NORTHWEST CORNER
OF SAID VACATED EAST RIVER DRIVE, THENCE SOUTH 00°04°20" EAST, ALONG THE
WEST LINE OF VACATED EAST RIVER DRIVE AND THE SOUTHERLY EXTENSION
THEREOF, 112.72 FEET TO A POINT ON THE SOUTHEASTERLY LINE THEREOF;
THENCE NORTH 79708"47" EAST, ALONG THE SOUTHEASTERLY LINE OF VACATED
EAST RIVER DRIVE, 67.19 FEET TO SOUTHEAST CORNER THEREOF; THENCE NORTH
00"04"20" WEST, ALONG THE EAST LINE OF VACATED EAST RIVER DRIVE, 100.15 FEET
TO THE POINT OF BEGINNING, IN COOK COUNTY, ILLINOIS.

Tax PIN: 07-10-221-007-0000
07-10-221-012-0000
07-10-221-014-0000
07-10-221-072-0000
07-10-221-073-0000

Street Address: 400 E. North Water Street, Chicago, lllinois

car_lib1\7959752\2 12
14 May 2013
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EXECUTION PAGE

The Assignor

SIGNED AND DELIVERED as a Deed by KIERAN WALLACE/EAMONN RICHARDSON

acting solely in his capacity as special liquidator of
Irish Bank Resolution Corporation Limited (in special liquidation) &‘

e
[Kierar-Aaliace] [Eamonn Richardson]
As Special Liquidator

in the presence of:-
@Eﬁaﬁrérof Witness)
shokes Pheacw | St S'LL]’)LAAS C;,»\.Q.L.\‘ D. v

'(Aacil:e?s— of_Witneés)—

The Assignee

The COMMON SEAL of )
NATIONAL ASSET LOAN MANAGEMENT LIMITED) _
was affixed to this DEED and this DEED ) /

was DELIVERED ) X _' T 5
< %(CQQ&:_ L T
SARAH CLARKE Authorised Signatory
Company Secretary Authorised Signatory

Witness signature: .............coci .

Withess name: ... /

Withess address: ... é; :Q 4,’" 8&‘-&

»jﬁﬂpaovas FOR SEALING

...............................

Witness occupation:....... ...

car_lib1\7959752\2 14
14 May 2013
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Prepared By And When Recorded Mail To:

Quarles & Brady LLP
300 North LaSalle Street
Suite 4000

Chicago, Illinois 60654

_(_Sp;zze above this line for Recorder's use)_
ASSIGNMENT OF MORTGAGE AND SECURITY AGREEMENT

IRISH BANK RESOLUTION CORPORATION LIMITED (In Special Liquidation)
(f/a as Anglo Irish Bank Corporation Limited, f/k/a Anglo Irish Bank Corporation plc}, a
company incorporated under the laws of Ireland under registration number 22045 ("Assignor”),
having its registered office at 1 Stokes Place, St. Stephen's Green, Dublin 2, acting through its
joint special liquidators, Kieran Wallace and Eamonn Richardson, of KPMG, for good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, hereby
assigns, transfers, sets over and conveys to NATIONAL ASSET LOAN MANAGEMENT
LIMITED, (*NALM™) a company incorporated Ireland under registration number 480246
having its registered office at Treasury Building, Grand Canal Street, Dublin 2, Ireland and a
National Asset Management Agency (“NAMA”) group entity for the purposes of the National
Asset Management Agency Act, 2009 ("Assignee"), all of Assignor's right, title and interest in
and to the Mortgage and Security Agreement executed by Shelbourne North Water Street, L.P., a
Delaware limited partnership, dated July 20, 2006 and recorded on July 31, 2006 in the Office of
the Cook County Recorder of Deeds as Document No. 0621243299, as amended by that certain
First Amendment to Mortgage and Security Agreement, dated September 11, 2008 and recorded
on September 11, 2008 in the Office of the Cook County Recorder of Deeds as Document No.
0825503092, and encumbering that certain real property situated in the City of Chicago, County
of Cook, State of Illinois and described on Exhibit A attached hereto (the “Property") as the
same may have been assigned, amended, supplemented, restated or modified.

TO HAVE AND TO HOLD the same unto Assignee and to the successors and assigns
of Assignee forever.

[THE REMAINDER OF THIS PAGE WAS LEFT BLANK INTENTIONALLY]

QB\146754.0000521178906.1
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IN WITNESS WHEREOF, Assignor has duly executed this Assignment as of May __, 2013,

SIGNED AND DELIVERED as a Deed by KIERAN WALLACE/EAMONN

RICHARDSON
acting solely in his capacity as special liquidator of (?9
Irish Bank Resolution Corperation Limited (in special liquidation) {g)

"

[Kferamr¥etlacel [Eamonn Richardson]
As Special Liquidator

v

in the presence of:-
(Signature of Witness)
S‘.NMJ AR ) v Sk bf)\%) C)\.Q,;.,«‘ D 1

(Adgr;ss_of Witness)

[Acknowledgments On Next Page]

QB\146754.00005\21178906.1
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ACKNOWLEDGMENTS

COUNTY OF DUBLIN, IRELAND

1, the undersigned, a Notary Public in and for said County, DO HEREBY CERTIFY, that

CAMONN  fCwpArRDdSoN ) and= _ , the
SPEC) P S RAp ATD b,  and , respeetively; of
IRISH BANK RESOLUTION CORPORATION LIMITED (In Special Liquidation), the Assignor

in the foregoing instrument, and personally known or identified to me to be the same person whose
name is subscribed to the foregoing instrument, appeared before me this day in person and
acknowledged that they signed and delivered said instrument in his/her authorized capacity, and that
he/she delivered the said instrument as his’her free and voluntary act, and as the free and voluntary
act of IRISH BANK RESOLUTION CORPORATION LIMITED, for the uses and purposes

therein set forth,

Ne 2013

P

Given under my hand and Notarial Seal this A day of

i |
/ —
J 5 Q‘"\
By: L ANA R S
T\{ ry Public

[. 1
GEQORGINA DRUM
168 PEMBROKE ROAD,
BALLSBRIDGE, DUBLIN 4.
WNatary Pavlic for tiae © D!lt;i‘}' and Ciry of Dublint
Treld,
Comuissioned for Life

APOSTH.LE

(Convention de La Haye du 5 octobre 1961)
1. Country:
Pays/Pais: IRELAND A
This public document ) "V’D

Le présent ucte public / El presente documento publico

2. has been signed by
a été signé par LR
ha sido firmado por ‘ Ms. Georgina Drum

3. acting in the capacity of

agissant en qualité de ’ i
quien actiia en calidad de Notary Public

4. bears the seal / stamp of
est revéitu du sceau / limbre de
y estd revestido del sello / timbre de

Certified
Attesté / Certificado

5.at | . 6. the

alen Dublin | le /el dfa 21/05/2013
7.by

par/ por Department of Foreign Affairs and Trade
8.No

sous no 7642902013

bajo el niimero

\l

I 10. Signature:
Signature:
Firma: /Q

QB\I46754.00005\21178906.1
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EXHIBIT A

LEGAL DESCRIPTION OF THE PROPERTY (2 pages)

PARCEL 1:
BLOCK 15 IN CITYFRONT CENTER, BEING A RESUBDIVISION IN THE NORTH FRACTION OF

SECTION 10, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN,
ACCORDING TO THE PLAT THEREOF RECORDED FEBRUARY 24, 1987 AS DOCUMENT 87106320, IN
COOK COUNTY, ILLINOIS EXCEPT:

THAT PART OF BLOCK 15 IN CITYFRONT CENTER, BEING A RESUBDIVISION IN THE NORTH
FRACTION OF SECTION 10, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL
MERIDIAN, BOUNDED AND DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT ON THE WEST LINE OF SAID BLOCK 15 17745 FEET SOUTH OF THE
NORTHWEST CORNER THEREOF, AND RUNNING THENCE EAST ALONG A STRAIGHT LINE
PARALLEL WITH THE NORTH LINE OF SAID BLOCK 15 TO A POINT ON THE MOST WESTERLY EAST
LINE OF SAID BLOCK 15; THENCE SOUTH ALONG SAID MOST WESTERLY EAST LINE OF SAID
BLOCK 15 TO THE MOST WESTERLY SOUTHEAST CORNER OF SAID BLOCK 15; THENCE WEST
ALONG THE SOUTH LINE OF SAID BLOCK. 15 TO THE SOUTHWEST CORNER OF SAID BLOCK 15;
THENCE NORTH ALONG THE WEST LINE OF SAID BLOCK 15 TO THE POINT OF BEGINNING IN

COOK COUNTY, ILLINOIS.

ALSO:
A PART OF THE FORMER LIGHTHOUSE SITE ADJOINING THE EASTERLY AND SOUTHERLY LINES

OF BLOCK 15 IN CITYFRONT CENTER, BEING A RESUBDIVISION IN THE NORTH FRACTION OF
SECTION 10, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, AND

DESCRIBED AS FOLLOWS:

BEGINNING AT THE MOST EASTERLY SOUTHEAST CORNER OF SAID BLOCK 15, AND RUNNING
THENCE WEST ALONG A STRAIGHT LINE PARALLEL WITH THE NORTH LINE OF SAID BLOCK 15
{S8AID STRAIGHT LINE INTERSECTING THE WEST LINE OF SAID BLOCK 15 AT A POINT 17745 FEET
SOUTH OF THE NORTHWEST CORNER THEREOF), A DISTANCE OF 92895 FEET TO AN
INTERSECTION WITH AN EASTERLY LINE OF SAID BLOCK 15 SAID EASTERLY LINE BEING ALSO
THE WESTERLY LINE OF SAID FORMER LIGHTHOUSE SITE; THENCE NORTHEASTWARDLY ALONG
SAID EASTERLY LINE OF BLOCK 15 A DISTANCE OF 32.286 FEET TO AN INTERSECTION WITH A
SOUTHERLY LINE OF SAID BLOCK 15 SAID INTERSECTION BEING THE NORTHWEST CORNER OF
SAID FORMER LIGHTHOUSE SITE; AND THENCE SOUTHEASTWARDLY ALONG SAID SOUTHERLY
LINE OF BLOCK 15, SAID SOUTHERLY LINE BEING ALSO THE NORTHERLY LINE OF SAID FORMER
LIGHTHOUSE SITE, A DISTANCE OF 87.19 FEET TO THE POINT OF BEGINNING, IN COOK COUNTY,

ILLINOIS

PARCEL 2:
BLOCK 6 IN CITYFRONT CENTER, BEING A RESUBDIVISION IN THE NORTH FRACTION OF SECTION
10, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO

THE PLAT THEREOF RECORDED FEBRUARY 24, 1987 AS DOCUMENT 87106320, EXCEPTING
THEREFROM THE WEST 563 FEET OF BLOCK 6 AFORESAID, IN COOK COUNTY, ILLINOIS,

ALSO:

QB\46754.00005\21178906.1
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A PERPETUAL, EXCLUSIVE AND IRREVOCABLE EASEMENT TO USE THE SURFACE AND
SUBTERRANEAN AREA OF THE FOLLOWING:

THAT PART OF VACATED EAST RIVER DRIVE IN THE NORTH FRACTION OF SECTION 10, TOWNSHIP
39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, VACATED BY ORDINANCE
RECORDED JUNE 27, 2001 AS DOCUMENT NUMBER 0010563996 AND DESCRIBED AS FOLLOWS:
BEGINNING AT NORTHEAST CORNER VACATED EAST RIVER DRIVE, AFORESAID; THENCE SOUTH
89755740" WEST, ALONG THE NORTH LINE THEREOF, 66.00 FEET TO THE NORTH MOST
NORTHWEST CORNER OF SAID VACATED EAST RIVER DRIVE, THENCE SOUTI1 0070420” EAST,
ATONG THE WEST LINE OF VACATED EAST RIVER DRIVE AND THE SOUTHERLY EXTENSION
THEREOF, 112.72 FEET TO A POINT ON THE SOUTHEASTERLY LINE THEREOF; THENCE NORTH
79708747 EAST, ALONG THE SOUTHEASTERLY LINE OF VACATED EAST RIVER DRIVE, 67.19 FEET
TO SOUTHEAST CORNER THEREOF; THENCE NORTH 00704720 WEST, ALONG THE EAST LINE OF
VACATED EAST RIVER DRIVE, 100.15 FEET TO THE POINT OF BEGINNING, IN COOK COUNTY,

JLLINOIS.

Tax PIN: 07-10-221-007-0000
07-10-221-012-0000
07-10-221-014-0000
07-10-221-072-0000
07-10-221-073-0000

Street Address: 400 E. North Water Street, Chicago, [llinois

QB\146754.00005'21178906.1
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Bainton, J. Joseph

From: Garrett Kelleher <garrett.kelleher@shelbournedevelopment.com>
Sent: Monday, February 26, 2018 11:10 AM

To: Bainton, J. Joseph

Subject: FW: Chicago Spire

PLAINTIFF’S
EXHIBIT

[6

----- Original Message-----

From: Garrett Kelleher

Sent: 05 June 2013 09:49

To: 'dbennett@nama.ie' <dbennett@nama.ie>
Cc: 'pmalbasha@nama.ie' <pmalbasha@nama.ie>; 'mmoriarty@nama.ie’ <mmoriarty@nama.ie>
Subject: Re: Chicago Spire

David,

The below is my recollection of our meeting with Andy Ruhan and subsequent communications :

A. You would consider whether he could access the data room via your lawyers - ie circumventing the JLL
process. This was subsequently declined by NAMA as you indicated that that would prejudice NAMA with
others OR B. He could sign up - at the then late stage - to the terms of NDA or CA that JLL had issued. Given
that he was introduced by me and that the basis of him being prepared to redeem the loans was that he had my
cooperation before, during and subsequently this was completely impossible.

Following the NAMA meeting, Andy Ruhan met with me in Chicago. He brought his team from NY along. The
receiver for the site, Mr Steve Bell, gave us all access to the site. We met with a number of those parties who
had previously been involved.

Andy Ruhan's view is that he will wait until the current sales process is complete and then look to deal with the
purchaser. He expressed to you in the meeting that from his perspective it made no sense for NAMA to be
selling the loans, whilst in the middle of litigation and excluding me and my associates from the process. Also,
as I am sure you are aware my lawyer in Chicago, Tom Murphy, has written to NAMA's lawyer Quarles and
Brady indicating that Andy Ruhan wishes to fund my redemption of the Spire loans.

In any event, the purpose of me wishing to meet this week is to discuss the EBS certification.

Regards

Garrett

----- Original Message -----

From: David Bennett <DBennett@nama.ie>

To: Garrett Kelleher

Cc: Peter Malbasha <PMalbasha@nama.ie>; Michael Moriarty <MMoriarty@nama.ie>
Sent: Wed Jun 05 09:00:24 2013

Subject: RE: Chicago Spire

Garrett,
Thanks - see you then.

For the avoidance of doubt we should clarify one point you raise below: -
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Mr Ruhan's request for access to the JLL dataroom was never declined by NAMA - quite the contrary, Mr
Ruhan was encouraged to engage with JLL but instead choose not to sign up to the terms and conditions
associated with the sale and under which other interested parties had previously signed up to.

Regards
Dave

David Bennett
Senior Manager — Asset Recovery

National Asset Management Agency | Treasury Building, Grand Canal Street, Dublin 2, Ireland
E: dbennett@nama.ie | D: +353 1522 4304 | M: +353 87 1675 183 | F: +353 1 665 0001

From: Garrett Kelleher [mailto:Garrett. Kelleher@shelbournedevelopment.com]
Sent: 05 June 2013 08:56

To: Michael Moriarty

Cc: Peter Malbasha; David Bennett

Subject: Re: Chicago Spire

Michael,

Will see you then.
Regards

Garrett

----- Original Message -----

From: Michael Moriarty <MMoriarty@nama.ie>

To: Garrett Kelleher

Cc: David Bennett <DBennett@nama.ie>; Peter Malbasha <PMalbasha@nama.ie>
Sent: Wed Jun 05 08:10:24 2013

Subject: RE: Chicago Spire

Garrett,

David Bennett, Peter Malbasha and I are available to meet you here tomorrow , Thursday, at 12 o clock if that
suits you.

Regards,

Michael Moriarty

From: Garrett Kelleher [mailto:Garrett.Kelleher@shelbournedevelopment.com]
Sent: 04 June 2013 11:58

To: Michael Moriarty

Subject: Fw: Chicago Spire

Michael,

I hope you're well.

I wonder when might you might be free to meet to discuss my email below ?
Many Thanks

Regards
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Garrett

----- Original Message -----

From: John Mulcahy <JMulcahy@nama.ie>

To: Garrett Kelleher

Cc: David Bennett <DBennett@nama.ie>; Peter Malbasha <PMalbasha@nama.ie>; Michael Moriarty
<MMoriarty@nama.ie>

Sent: Tue Jun 04 10:18:39 2013

Subject: RE: Chicago Spire

Thanks you Garrett for this information. As you know I am not involved in this project and the colleagues who
have that task are David , Peter and Michael Moriarty

Regards
John

----- Original Message-----

From: Garrett Kelleher [mailto:Garrett. Kelleher@shelbournedevelopment.com]
Sent: 31 May 2013 22:52

To: John Mulcahy

Cc: David Bennett; Peter Malbasha

Subject: Chicago Spire

John,

After three years I have managed to have the Chicago Spire site certified as an EB5 Regional Center.

Our application has been a joint venture with NYCMRC - New York City Metro Regional Center.

EBS5 is a US Government program whereby foreign nationals, by investing a minimium of $500,000 ( typically
$1m ) can ultimately attain a Green Card - $6bn of equity has been raised in the last year for similiar programs
however none with the profile of the Chicago Spire.

This program, as you might imagine, is very popular in China and most of the equity raised for similiar projects
has emanated from China.

The Chicago Spire project is now the only project certified in downtown Chicago.

I have spent extensive time in China since 2007 working on various sources of debt in particular trade finance
debt from China EXIM for circa $460m of material with China State Construction.

We were very successful selling condominiums in H1 of 2008 in HK, Beijing and Shanghai - the deposits on
these sales was returned with the appointment of CBRE as Receiver.

With the announcement in the last few days I have now been engaged with China to source senior debt to
stabilze the site, resurrect the discussions regarding trade finance and commence the EB5 equity discussions.

I have in recent weeks brought a UK investor to meet with Peter Malbasha and David Bennett with a view to
redeeming the loans ( this is someone I sourced after I learned of NAMA's decision to sell the loans but before
learning of the EBS certification ). The investor wished to have access to the data room which was declined by
NAMA - he has indicated that he may endeavour to deal with the purchaser of the loans being offered by JLL
subsequent to the sale - yesterday I spoke with David Bennett who asked me about the investor, Andy Ruhan,
and I indicated I have not spoken with him for a couple of weeks. I will not now require a third party investor
with EBS.

The EBS certification is a gamechanger for the project and the site particularily because of the profile of the
Chicago Spire in China and the axis between Shanghai/Beijing and Chicago.

It would make a lot more sense for NAMA to arrest the current process where they are progressing the sale of
the loans at less than 50c in the $1 and explore how they could be repaid at par as opposed to having some other
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party benefit. I have been advised that I will still be able to redeem the loans at par post the sale through Cook
County if the buyer does not engage.

The profits on the project at current exit values are a multiple of my exposure to NAMA through my personal
guarantees.

Can we meet next week to discuss ?

Regards

Garrett
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This message, including any attachments, is intended for the addressee only. It may be confidential or legally
privileged.
If you have received this message in error, you should not disclose, copy or use any part of it - please delete it

from your computer and contact ITSecurity@ntma.ie
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NATIONAL ASSET MANAGEMENT AGENCY ACT 2009

(the “Act™) PLAINTIFF’S
EXHIBIT

Certificate under Section 108 of the Act —i/—‘

This certificate is given pursuant to Section 108 of the Act. Terms used in this
certificate will bear the same meaning as in the Act unless the context otherwise so
adrnits or requires, i

Pursuant to Section 108 of the Act, National Asset Loan Management Limited
(“NALM”) (a NAMA group entity under the Act) hereby certifies that the bank assets
consisting of the following (the “Bank Assets”);

i.  The loan accounts referred to in the Schedule to this Certificate;

ii.  Facility Agreement dated 16 June 2005 and made between Anglo Irish Bank .
Corporation plc of the one part and CWD Properties Limited of the other part, i

iii. Deed of Guarantee and Indemnity dated on or about 16 June 2005 and made
between Anglo Irish Bank Corporation pic of the one part and Garrett Kelleher
of the other part;

iv.  Senior Facilities Agreement dated 19 December 2007 as amended and/or
restated on 22 April 2008, 4 June 2008, 10 July 2008 and 10 November 2009
and made between Anglo Irish Bank Corporation pic of the one part and
Knights Properties Limited, Riband Investments Limited, Middleview
Limited, Shamrock Building Company Limited, Shelboume Properties
Limited, Cuprum Properties Limited, Dirstil Limited, Warbler Limited,
Turson Limited and Modillion Limited of the other part; and

v.  Deed of Guarantee and Indemnity dated 19 December 2007 and made between
Anglo Irish Bank Corporation plc and Garrett Kelleher

were transferred to NALM in accordance with Part 6 of the Act on or about 1
November 2010 and that accordingly the Bank Assets are held by NALM as at the
date hereof,

Dated: 16 Fuly 2014

PRESENT when the

COMMON SEAL of - PAULA FLINTER /7 /.-’

NATIONAL ASSET Authorised Signatory V7

LOAN MANAGEMENT = WML//;/ /§8%0 ;
LIMITED was affixed hereto: ( /C Jk‘i@f‘POVED "OR SEALING

- SARAMH TLARKE

Company Secratary



SCHEDULE
Cuprum Properties | Anglo Irish  Bank | 06004713
Limited Corporation
02494500
1402/506039/08
Cuprum Properties | Angle Irish  Bank | 06004711
Limited Corporation
(2494897
| 1402/506039/07
Cuprum Properties | Anglo  Irish  Bank | 06004735
| Limited Corporation
02511365
1402/506039/09
Shelbourne Angio Irish  Bank | 06004710
Properties Limited | Corporation
02494828
j 1402/408201/02
Shelbourne Anglo Irish  Bank | 06004709
Properties Limited | Corporation
02494825
1402/408201/01
Turson Limited Anglo  Irish  Bank | 06004712
Cotporation
02494899
1402/504321/07 and
06
Knights Property | Anglo Irish  Bank | 06004706
Limited Corporation
024954815
N i 1402/408203/01
Knights Property | Anglo Irish  Bank | 06004728
Limited Corporation
| 02502443
: 1402/408203/02
Modillion Limited | Anglo Irish  Bank | 06004703
| Corporation
! 02494227
||
_ ; 1402/512867/02
Modillion Limited | Angle Irish  Bank | 06004704
Corporation
02494664
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1402/512867/03
Modillion Limited | Anglo Irish  Bank | 06004416
Corporation 02973114
_ n/a
Dirstil Limited Anglo Irish  Bank | 06004714
Corpaoration
02494924
1402/503627/03
Dirstil Limited Anglo Irish  Bank | 06004727
Corporation
02502441
1402/503627/04
Warbler Limited Anglo Irish  Bank | 06004707
Corporation
02494816
r
| | 1402/408202/01
Warbler Limited | Anglo  Irish  Bank | 06004708
Corporation ;
02494819
1402/408202/02
CWD  Properties | Anglo  Irish  Bank | 06004490
Limited Corporation
02283733

1402/217389/01
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(' JONES LANG
) J LASALLE

13 March 2013

PLAINTIFF’'S
Re: Light Loan Sale EXHIBIT
SUBJECT TO CONTRACT/CONTRACT DENIED / 0
Dear Sirs,

Jones Lang LaSalle (“JLL”) has been exclusively instructed by National Asset Loan Management
Limited (“NALM?”), a subsidiary of the National Asset Management Agency (“NAMA™) to obtain
offers for the acquisition of a $92.8 million par debt matured loan, collateralized by a 2.18 acre
development site located at 400 North Shore Drive, Chicago (the “Light Loan™) (the “Proposed
Transaction™). This letter summarises the process for the Proposed Transaction.

Part A: Process and Timeline

The Proposed Transaction will involve a two stage bidding process and will consist of the following
steps:

Stage 1

1. You will be granted access to the first phase of a secure online data room, hosted by JLL (the
“Data Room™) containing the following information relating to the Light Loan:

@ a confidential information memorandum (the “Information Memorandum®),
providing an overview of the Light Loan and the Proposed Transaction;

(if)  loan and security documents relating to the Light Loan

(iliy  property information relating to the Light Loan .

(iv)  title documents; and

(v)  a draft of the loan sale and purchase deed to be entered into between NAMA and the
successful bidder (the “Draft Deed”).

Your attention is drawn to the Data Room terms and conditions set out in the Appendix 1 (the

“Data Room Conditions™). Access to the Data Room shall at all times be subject to the Data
Room Conditions.

2. Questions and answers (“Q&A™) will be allowed during Stage 1, on the following basis:

(H all questions must be submitted in writing on a Q&A template (to be provided by JLL)
to: maggie.coleman@am.jl.com and krupa.shah@am.ill.com;

26643516
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(i)  you must designate no more than two persons to send questions during Stage 1.
Questions will only be accepted from those two persons;

(iii) NAMA may share any question received or answer provided via the Data Room at its
discretion;

(iv) NAMA and their respective advisers reserve the right not to answer any questions and
to defer, exclude or otherwise restrict any answers at their sole discretion; and

(v)  final questions must be submitted no later than 5pm on Monday, April 22, 2013.

Stage 1 bid proposals outlining your commitment to the Proposed Transaction and detailing
your offer must be submitted in writing (delivery of hard copy and/or by e-mail is acceptable)
to JLL, marked for the attention of Peter Nicoletti (petet.nicoletti@am.jll.com), Thomas
Kirschbraun (thomas kirschbraun@am.jll.com) and Maggie Coleman
(maggie coleman@am.jli.com) and received by 5:00PM EDT on Tuesday, April 23, 2013.
Your Stage 1 bid proposal must include all information set out in Part B of this letter, below.

Following submission, your Stage 1 bid proposal will be reviewed by JLL and NAMA.
Allowing sufficient and reasonable time for assessment, you will be notified as to the success
or otherwise of your Stage 1 bid. We anticipate that you will be notified on or about
Wednesday, April 24, 2013.

Stage 2

1.

It is anticipated that a limited number of parties will be invited to Stage 2, at which time they
shall receive a further letter setting out the next steps in the process leading to the completion
of the Proposed Transaction (the “Stage 2 Process Letter”). During Stage 2, parties shall be
given the opportunity to complete due diligence.

A final Stage 2 bid proposal will be requested, the details and procedure of which will be
explained in the Stage 2 Process Letter.

A preferred bidder may be selected, at NAMA’s discretion, after which it is anticipated that
legally binding loan sale documentation will be executed, with completion taking place on or
before Tuesday, April 30, 2013. "

NAMA reserves the right at its discretion not to proceed with Stage 2.

Part B: Stage 1 Bid Proposals

Your Stage 1 bid proposal must include the following information. You may provide supplementary
information, where relevant.

1.

The total consideration that you are prepared, subject to coniract, to pay for the Light Loan in
dollars (the “Bid Amount”).

Any conditions attached to the proposal must be clearly set out, including full details of your
further requirements for your due diligence on the loan, security and obligors as well as specific
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requirements in relation to legal documentation. Full details of all assumptions that you have
made in calculating the Bid Amount. Confirmation that there are no other conditions attached
to your bid.

The identity of the bidder(s) (including details as to whether the bidder(s) will be buying in
trast for a third party and, if so, the details of the beneficiaries), together with supporting
background information and a defailed track record of the bidder(s) including details of your
experience in purchasing similar loans. If your offer is made on behalf of a consortium then all
parties that comprise the consortium must be separately identified.

Confirmation that you can and will comply with the timetable as outlined and are capable of
completing an acquisition on the terms as set out in this letter.

Specify how you will fund the acquisition. Full details of your funding strategy and
confirmation that you have in place the necessary financing arrangements or cash resources
(please state which) to complete the Proposed Transaction should be included. Please confirm
the source of debt finance and include any supporting information, terms received in principle,
a detailed timeline for the financing approval and details of any conditions attached to that
financing which are relevant to your bid. Note that bidders’ intentions regarding the financing
structure will be a factor in selecting bidders proceeding to Stage 2.

Full details of any third party consents, shareholder or other approvals that will be necessary in
order to complete the Proposed Transaction, together with the process and associated timelines
required in order to obtain these consents.

Identification, title, role and contact details for the key members of your team and any legal,
financial and other advisers who will be assisting you..

Confirmation of compliance with section 172 of the National Asset Management Agency Act
2009 to be furnished by you, in the same form as the letter of disclosure and warranty to be
made available to you in the Data Room. In this regard please note that any such disclosure
will be considered by NAMA on a case-by-case basis.
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Part C: Conditions

The following conditions apply to the Proposed Transaction (in addition to any such other terms and
conditions contained in the Confidentiality Agreement, the Information Memorandum, the loan sale
docurnentation or otherwise communicated to you in writing):

1. By entering the Data Room, you agree 10 be bound by the terms and conditions of this Process
Letter;
2. Maggie Coleman and Thomas Kirschbraun of JLL will be your primary points of contact

throughout the Proposed Transaction;

3. You will be responsible for all costs, expenses and liabilities incurred by you in connection
with the Proposed Transaction; '

4. NAMA reserves the right to sell the Light Loan to any person (whether or not a bidder) at any
time; or to amend, vary, suspend or discontinue the Proposed Transaction without notice, at
NAMA’s discretion;

5. NAMA. is under no obligation to accept the highest bid or any bid at all;

6. The Draft Deed will be made available in the Data Room for information purposes only.
Bidders are not required to provide comments on the Draft Deed with their Stage 1 Bids,
however it shoutd be noted that (i) the final form of loan sale and purchase deed entered into
shall be in substantially the same form as the Draft Deed; (ii) NAMA reserves the right to make
such amendments to the Draft Deed as it deems necessary or desirable; and (iii) NAMA shall
not offer any warranties and/or indemnities to a successful bidder, other than those set out in
the Draft Deed; ’ : '

7. You must not (or permit anyone acting on your behalf to) make any enquiries of any botrower,
guarantor, obligor or provider of any security or other credit support under or in connection
with any facility or credit provided under the documents relating to the Light Loan, any affiliate
or shareholder of or investor in, such borrower, guarantor or provider of security or other credit
support and, in each case, their respective officers, employees and advisers without the prior ¢

consent of NAMA;

8. You must not (or permit anyone acting on your behalf to) enter into any discussions,
communications, negotiations or correspendence of whatsoever nature with any co-owner,
local planning or other authority, or any person or body with responsibility for the control or
regulation of the development or use of land or protected structures with respect to any of the
property assets which form part of the security for the Light Loan, without the prior written
consent of NAMA,;

9. Bid proposals and the contents thereof must not be disclosed to any other bidder;

10. IfNAMA accepts a final Stage 2 bid, the bidder in question will be required to pay a 10% non-
refundable deposit (of transaction value), with such non-refundable deposit to be held by the
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nominated escrow agent on terms that on completion it is to be paid to NAMA, to be offset
against the purchase price in accordance with the loan sale documentation. It is intended that
completion of the Proposed Transaction will occur within 1-2 weeks of NAMA'’s acceptance of

a final Stage 2 bid; and

11.  You confirm that the information provided by you in your bid proposal is true, accurate and
complete. You will notify us immediately should such information change materially.

By clicking ‘I Accept’ below to gain access to the Data Room, you acknowledge that you have
read, understood and agree to (i) the ferms of this Process Letter, (ii} the terms of the
Confidentiality Agreement and (iii) the Data Room Conditions.
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Appendix 1

Data Room Conditions

] am being granted access to the information contained in this on-line data room (the “Data Room”)
(the “Information™) for the purposes of considering the investment opportunity known as the Light
Loan (the “Proposed Transaction”).

I understand that my access to this Data Room is subject to the applicable laws and the following
conditions:

1. All of the Information is considered confidential, and is subject to: (i) the non-disclosure
agreement entered into by the organisation which I represent or advise (the “Interested
Party”) (the “Non-Disclosure Agreement”); and (ii) the process letter which has been
accepted by the Interested Party (the “Process Letter™).

2. I will maintain the Informatien in confidence and will not disclose any of the Information to
others including within the organisation I represent or advise, except as expressly permitted
by the Non-Disclosure Agreement. I confirm that ] understand and agree to comply with the
terms of the Non-Disclosure Agreement and the Process Letter.

1. I confirm that I am an authorised user of the Data Room to whom a password to access the
Data Room has been issued and I have not recejved a password to access the Data Room by
unauthorised means. :

2. I will not atternpt to forward, download (other than in order to view the information within the
confines of the on-line Data Room), scan, copy, print, reproduce or otherwise capture any of
the Information, except that I may print Information for which the print capability has been
enabled. I will not attempt to circumvent or disable any of the security features of the Data
Room, and will not enable or allow others to access the Data Room using my authorisation to
the Data Room.

3. I will not deface, mark, alter, modify, vary, move, damage any of the Information or destroy
or alter the sequence of the Information.

4, [ will take all necessary steps to ensure that none of the Information is visible to, or capable of
being overlooked by, other persons. I will not leave my computer (or other communications
device through which 1 have logged-on to the Data Room) unattended whilst I am logged-on
to the Data Room. I will ensure that I Jog-out of the Data Room when 1 have finished using it,
by closing down my internet browser programme.
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5. Neither NAMA not JLL, nor their advisers represent the Information as being comprehensive
or that the Data Room contains all information that may be desirable or necessary in otder to

evaluate the Proposed Transaction.

6. The Information has not been independently verified. The sole purpose of making available
the Information is to provide information to assist the Interested Party in making its own
evaluation of the Proposed Transaction. It is not intended to form the basis of any investment
decision. Accordingly, no information provided by NAMA, JLL or their advisers should be
regarded as the giving of investment advice to the Interested Party. None of the Information or
any part thereof, constitutes an offer, invitation or proposal by or on behalf of NAMA, JLL or
any of their advisors.

7. At the sole discretion of NAMA and/or JLL, further Information may be added to or removed
from the Data Room at any time and the Information is subject to updating, expansion,
revision and amendment. No obligation is accepted to update, expand, revise or amend the
Information.

3. Neither NAMA, JLL nor their advisers accept any responsibility to inform the Interested Party
or any of its advisers of any matter arising or coming to any of their notice which may affect
any matter referred to in the Information (including but not limited to any error or omission
which may become apparent after the Interested Party has been granted access to review the
Information).

9. 1 acknowledge and accept that neither NAMA nor JLL nor their advisers are making any
representations ot warranties, express or implied, as to the accuracy or completeness of the
Information, and no person, so far as permitted by law and except in the case of fraud, will
have any liability with respect to any use or reliance upon any of the Information, for any loss
or damage (whether foreseeable or not) suffered by, or costs or expenses incurred by, the
Interested Party or any of its advisers from acting on, or refraining from acting because of any
matter contained in or forming part of or omitted from the Information (regardless of whether
the loss or damage arises in connection with any negligence, default, lack or care or
misrepresentation arising in contract or equity on the part of the NAMA or JLL or any of their
advisers).
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Formt of LA Forl THE B1O oF IHieei? SYLVESTER ;/7 /3

LOAN PURCHASE AND SALE AGREEMENT

: THIS LOAN PURCHASE AND SALE AGREEMENT (“Agreement”) is made as of the
____ day of , 2013 by and between IRISH BANK RESOLUTION
CORPORATION LIMITED (In Special Liquidation) (f/k/a as Anglo Irish Bank Corporation
Limited,\f/k/a Anglo Irish Bank Corporation plc), a company incorporated under the laws of
Ireland u‘i‘der registration number 22045 having its registered office at 1 Stokes Place, St.
Stephen's Green, Dublin 2 (“IBRC”), acting through its joint special liquidators, Kieran Wallace
and Eamonh Richardson, of KPMG, and NATIONAL ASSET LOAN MANAGEMENT
LIMITED (“NALM?”), an Irish statutory body created by the National Asset Man CIfEpt Agency
Act, 2009, (each a “Seller” and collectively, the “Seller”), and OET" 1 Lai ,a

o Fromps Lioute p 24T bpmpany (the “Purchaser”).

%YL y/.
Doty owNEP BY P/}{)EzécI-T:Av‘;s VLVESTER.

WHEREAS, the Irish Government passed the National Asset Management Agency Act,
2009, (the “NAMA Act”) to address and strengthen the systematic stability of credit institutions
in Ireland by providing, in part, for the creation of the National Asset Management Agency
(“NAMA™) to facilitate the holding, managing, and disposition of certain assets owned by certain
Irish financial institutions, including assets of IBRC.

WHEREAS, NALM is a subsidiary of NAMA and has been established for the purpose
of the acquisition, holding, and management of loan assets from, amongst others, IBRC, and the
sale of loans is in the ordinary course of business of NALM and IBRC.

WHEREAS, pursuant to Section 4 of the Irish Bank Resolution Corporation Act, 2013 of
Ireland (the “IBRC Act”), the Minister for Finance made the Irish Bank Resolution Corporation
Act 2013 (Special Liquidation) order 2013 (the “Special Liquidation Order”) on February 7, 2013
in respect of IBRC providing for the orderly winding-up of IBRC under the provisions of the
IBRC Act.

WHEREAS, pursuant to the Special Liquidation Order, Kieran Wallace and Eamonn
Richardson of KPMG, | Stokes Place, St. Stephen's Green, Dublin 2 were appointed joint special
liquidators of IBRC.

, WHEREAS, pursuant to the Special Liquidation Order, any act required or authorized by
the IBRC Act to be done by a special liquidator pursuant to the IBRC Act may be done by either
or both of the joint special liquidators, acting either jointly or individually.

WHEREAS, Purchaser desires to purchase, and assume and Seller desires to sell,
transfer, assign and convey all of the Seller's rights, title and interest in and to the Loan and Loan
Documents on the terms and conditions set forth below.

WHEREAS, Purchaser is a sophisticated and experienced purchaser of mortgage loans
and loans and has access to expert technical, financial and legal advice.

NOW THEREFORE, in consideration of the mutual promises herein set forth and other

good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
Seller and Purchaser hereby agree as follows:

QB\146754.00005\19721104.3
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ARTICLEI
PURCHASE AND SALE OF THE LOAN

Section 1.1 Definitions. The following terms shall have the meanings indicated below:

“Borrower” means Shelbourne North Water Street, L.P., a Delaware limited partnership.

“Closing” means the occurrence of all acts required by this Agreement to assign and
transfer the Loan and the related Loan Documents from Seller to Purchaser, including without
limitation, due execution and delivery of the Seller’s Documents and Purchaser’s closing items
for the transfer of the Loan and related Loan Documents and Seller’s receipt of the Purchase Price

for such Loan and other sums due to Seller hereunder in connect with the transfer of the Loan,

“Closing Certificate” has the meaning given in Section 3.3(d).

“Closing Date” means , 2013 or such other date upon which Seller and
Purchaser mutually agree.

“Confidentiality Agreement” means that certain confidentiality agreement executed by
the Purchaser in favor of the Seller in connection with the purchase of the Loan,

“Deposit” means an amount equal to 10% of the Purchase Price.
“Escrow Agent” has the meaning given in Section 1.4,
“Foreclosure Litigation” means that certain litigation currently pending in the Chancery

Division of the Circuit Court of Cook County, Illinois originally filed as Lorig Construction
Corporation v. Shelbourne North Water Street, L.P., et. al., Case No. 10 CH 27970.

“Escrow Closing Agreement” has the meaning given in Section 2.1.

“Guarantor” means Garrett Kelleher.
“IBRC” has the meaning given in the first paragraph of this Agreement,
“Lender” means IBRC.

“Loan Documents” means the documents or instruments described on Exhibit A attached
hereto being the documents or instruments executed in connection with the making of the Loan,
and evidencing or securing the Loan, together with all security for such Loan (provided such
security shall not include any security or collateral over immovable property located in the
Republic of Ireland or any stocks or marketable securities of a company registered in the
Republic of Ireland) or interests and all of the Seller's rights, security interests, liens and charges
arising thereunder, including, without limitation, all of Seller's rights to principal, unpaid interest,
fees and other charges due under the Loan,

“Litigation File” has the meaning given in Section 3.2(g)

“Loan File” has the meaning given in Section 3.2(d).
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“Loan” means the $69,500,000.00 mortgage loan made by Lender to Borrower, which
loan is evidenced by, among other things, the Note.

“NAMA” has the meaning given in the first paragraph of the Recitals.
“NAMA Act” has the meaning given in the first paragraph of the Recitals.
“NALM?” has the meaning given in the first paragraph of this Agreement.

“Non-Recourse Carve-Out Guaranty” means that certain Guaranty executed by Guarantor
and further described on Exhibit A attached hereto.

“Note” means that certain Amended and Restated Promissory Note dated as of September
11, 2008, in the principal amount of $69,500,000.00, made by Borrower and payable to Lender,
and amended by that certain First Amendment to Amended and Restated Promissory Note dated
April 27, 2009.

“Permitted Assignment” has the meaning given in Section 8.5.

“Purchase Price” has the meaning given in Section 1.3,

“Receiver's Certificates” means those certain three (3) Receiver's Certificates in the
principal amounts of $1,500,000.00, $1,150,000.00, and $750,000.00, and dated March 25, 2011,
April 2, 2012, and , 2013, respectively, issued by the receiver in the Foreclosure
Litigation pursuant to court order payable to Seller, and to be assigned by the Seller to the
Purchaser at Closing as required in Section 3.2¢h) hereof.

“Reserves” means the positive balance of all funds held by Seller as reserves, escrows,
impounds and deposits under the Note and Loan Documents on account of interest, taxes,
insurance premiums, insurance proceeds, maintenance, or any other purpose related to the Loans.

Section 1.2 Purchase and Sale. Subject to the terms and provisions set forth in this
Agreement, on the Closing Date, Purchaser shall purchase and assume all of Seller’s right, title
and interest in and to and obligations under the Loan and the Loan Documents, and Seller shall
transfer, assign and convey all of its right, title and interest in and to such Loan and such Loan
Documents to Purchaser. The Loan and Loan Documents shall be sold to Purchaser with all
servicing rights being released to Purchaser.

Section 1.3 rchase Pnce The purchase price for the Loan (the “Purchase Price”)
shall be equal to $ PP# , but less any payments of principal received
by the Seller between the date of thlS Agreement and the Closing Date. Subject to the provisions
in Section 3.6 of this Agreement, Purchaser shall receive a credit at the Closing in the amount of
any reserve, impound, and/or escrow accounts being held by Seller in connection with the Loan.

Section 1.4 Payment of the Purchase Price. The Purchase Price less the amount of the
Deposit (as hereinafter defined) to the extent paid and deposited shall be remitted to Chicago
Title Insurance Company, 10 South LaSalle Street, Suite 3100, Chicago, Illinois 60603, Attention
Linda Tyrrell, Senior Escrow Officer, Telephone: (312) 223-3361, Facsimile: (312) 223-4857,
and E-mail: linda.tyrrell@ctt.com (“Escrow Agent”) in accordance with the wire transfer
instructions attached hereto as Exhibit B and shall be deposited on the Closing Date prior to
12:00 P.M. (Central Time) in immediately available federal funds.

3
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Section 1.5 Application of the Deposit. On the Closing Date, Purchaser shall receive a
credit toward the Purchase Price equivalent to the amount of the Deposit plus any interest earned
thereon.

ARTICLE II
OPENING OF ESCROW AND DEPOSIT

Section 2.1 Escrow. Concurrently with the execution of this Agreement by Purchaser
and Seller, the parties shall submit a copy of this Agreement and that certain letter, setting forth
closing procedures to be followed by Escrow Agent, addressed to Escrow Agent by and among
Seller, Purchaser, and Escrow Agent, in the form of Exhibit I attached hereto and made a part
hereof (the “Escrow Closing Agreement”) for its execution.

Section 2.2 Deposit. Purchaser shall deliver the Deposit to Escrow Agent by wire
transfer in immediately available funds simultaneously with the execution of this Agreement.
The defined term "Deposit” as used in this Agreement shall include both the initial
$ ﬁ o‘?:f plus any interest earned thereon. The Deposit shall be held by Escrow
A¥ent imdcecordance with the terms of a separate strict joint order escrow agreement to be
executed and delivered simultaneously with this Agreement by Seller, Purchaser, and Escrow
Agent. If this transaction closes as provided in this Agreement, the entire amount of the Deposit
will be paid to Seller, and the Deposit shall be applied to the payment of the Purchase Price. The
entire amount of the Deposit shall be returned immediately to Purchaser if Seller: (a) does not
accept Purchaser’s offer and declines to execute this Agreement; or (b) in the event of the failure
of any of the conditions precedent set forth in Section 6.2. In the event of a breach of this
Agreement by Purchaser and provided that Seller is not then in breach of this Agreement, the
Deposit shall be applied as provided in Section 2.3 below. For the avoidance of any doubt, in the
event the Deposit is not delivered to the Escrow Agent by the Purchaser on the date of this
Agreement, the Seller shall be entitled to immediately and without further notice declare this
Agreement void and null and thereafter Purchaser and Seller shall have no further obligations to
each other.

Section 2.3 LIQUIDATED DAMAGES. IF THE TRANSACTION DOES NOT
CLOSE DUE TO A BREACH BY PURCHASER UNDER THIS AGREEMENT, SELLER
SHALL HAVE THE RIGHT TO TERMINATE THIS AGREEMENT IN WRITING
IMMEDIATELY AND TO RETAIN THE DEPOSIT AS LIQUIDATED DAMAGES AND AS
SELLER’S SOLE AND EXCLUSIVE REMEDY (EXCEPT AS PROVIDED BELOW). THE
PARTIES AGREE THAT SELLER’S ACTUAL DAMAGES AS A RESULT OF
PURCHASER’S BREACH UNDER THIS AGREEMENT WOULD BE DIFFICULT OR
IMPOSSIBLE TO DETERMINE, AND THE DEPOSIT IS THE BEST ESTIMATE OF THE
AMOUNT OF DAMAGES SELLER WOULD SUFFER AS A RESULT OF SUCH BREACH;
PROVIDED, HOWEVER, THAT THIS PROVISION SHALL NOT LIMIT SELLER’S RIGHT
TO OBTAIN REIMBURSEMENT FOR ATTORNEYS’ FEES AND COSTS RELATING TO
COLLECTION OF THE DEPOSIT TO THE EXTENT SELLER IS ACTUALLY FOUND TO
BE ENTITLED TO SUCH DEPOSIT. THE PAYMENT OF THE DEPOSIT AS LIQUIDATED
DAMAGES IS NOT INTENDED AS A FORFEITURE OR PENALTY.
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ARTICLE 11X
CLOSING

Section 3.1 Closing. The Closing shall be held on the Closing Date at 12:00 P.M.
(Central Time) through an escrow at the offices of Escrow Agent, or at such other date and time
as the parties may mutually agree in writing before the Closing Date.

Section 3.2 Seller’s Documents. Seller agrees to execute, deliver and/or provide to
Escrow Agent the following at the Closing:

(a) Assignment of Mortgage. An original, executed and notarized
assignment of mortgage (“Mortgage Assignment”) in the form attached hereto as Exhibit
C.

(b) Assignment and Assumption of Loan Documents. Two (2) executed

counterparts of the Assignment and Assumption of Loan Documents in the form attached
as Exhibit C-1;

{c) Note and Allonge. The original Note endorsed (without recourse or
warranty) to Purchaser in the form attached hereto as Exhibit D;

(d) Loan File. An original to the extent an original is available, or a copy if
no original is available, of each of the Loan Documents and lender's loan policy of title
insurance (the “Loan File”).

(e) Notice to Borrower. Written notice to the Borrower that Purchaser has
purchased the Loan in the form attached hereto as Exhibit E;

() UCC Financing Statements. A UCC-3 Financing Statement assigning
from Seller to Purchaser the UCC-1 Financing Statements more particularly described on
Exhibit A attached hereto;

(g) Litigation File. A CD containing copies of the documents identified on
Exhibit F attached hereto; and

(h) Assignment of Receiver's Certificates, The original Receiver's
Certificates and an original executed Assignment of Receiver's Certificates assigning
Seller’s rights in the Receiver's Certificates to Purchaser in the form of Exhibit G
attached hereto.

Section 3.3 Purchaser’s Closing Items. Purchaser agrees to deliver to Escrow Agent
on or before the Closing Date:

(a) Payment. All amounts due in satisfaction of the Purchase Price under
Article I;
(b) Assignment and Assumption of Loan Documents. Two (2) executed

counterparts of the Assignment and Assumption of Loan Documents;
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(©) Closing Certificate,  Original, executed certificate of Purchaser
(“Closing Certificate”) certifying that the Representations and Warranties of Purchaser
set forth in Section 4.1 hereof are true as of the Closing Date.

Section 3.4 Costs. Purchaser shall pay the legal fees and the expenses of its attorneys
and any fees and taxes necessary to record any documents, any charges incurred in connection
with any title reports, title endorsements, policies or continuations ordered by or on behalf of
Purchaser, and any other expenses necessary to complete this transaction. Seller shall pay only
its own legal fees. Except as set forth in Section 1.3 hereof, there shall be no adjustments to the
balance of the Purchase Price due and payable at the Closing, and all payments made under this
Agreement should be made free and clear of any deduction or withholding save for such
withholding or deduction as may be required to be made from such payments by any law,
regulation or practice. If any such deduction or withholding is made or required to be made, the
Purchaser shall increase the amount to be paid to the Seller to ensure the Seller receives and
retains a sum equal to the sum which it would have received and retained had no such deduction
or withholding been made or required to be made.

Section 3.5 Closing Instructions. At Closing, Escrow Agent is authorized and directed
to comply with the closing instructions set forth in the Escrow Closing Agreement.

Section 3.6 Reserve, Impound, and Escrow Accounts. Purchaser is receiving a credit
at the Closing in the amount of any reserve, impound, and/or escrow accounts being held by the
Seller in connection with the Loan. Purchaser covenants and agrees that it will reconstitute any
reserve, impound, and/or escrow accounts which were held by Seller in connection with the Loan
and which Purchaser received a credit for at the Closing. If requested by Purchaser in writing
prior to the Closing, Seller and Purchaser will enter into a letter agreement at Closing which
memorializes the amount of funds being credited to Purchaser and the description of the reserve,
impound, and/or escrow for such funds. The provisions of this Section 3.6 shall survive the
Closing.

Section 3.7 Substitution of Counsel. Within three (3) business days following Closing,
Purchaser shall file with the Clerk of Court of Cook County a motion to have Purchaser
substituted for Seller as a party in the Foreclosure Litigation (“Motion To Substitute Party”). The
form of the Motion To Substitute Party is attached hereto as Exhibit H.

ARTICLEIV
REPRESENTATIONS AND WARRANTIES OF PURCHASER; PURCHASER'S
WAIVER OF CAUSES OF ACTION

Section 4.1 Representations and Warranties by Purchaser. Each of the following
representations and warranties by Purchaser is true and correct as of the date hereof and shall be

true and correct on the Closing Date:
LimITED 11 ABILTY Lot oY

(a) Authority. Purchaser is a / duly formed and validly existing
and in good standing under the laws of the State of WA . Purchaser has taken all
necessary action to authorize its execution, delivery and performance of this Agreement
and has the power and authority to execute, deliver and perform this Agreement and all
related documents and all the transactions contemplated hereby, including, but not
limited to, the authority to purchase, acquire and assume all of the Seller's rights, title and
interest in and to the Loan and the Loan Documents in accordance with this Agreement
and, assuming due authorization, execution and delivery by each other party hereto, this
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Agreement and all the obligations of Purchaser hereunder are the legal, valid and binding
obligations of Purchaser enforceable in accordance with the terms of this Agreement,
except as such enforcement may be limited by bankruptcy, insolvency, reorganization or
other similar laws affecting the enforcement of creditors’ rights generally and by general
principles of equity (regardless of whether such enforceability is considered in a
proceeding in equity or at law), Upon Seller’s request, Purchaser shall provide evidence
of Purchaser’s authority to Seller at Closing.

(b) Conflict with Existing Laws or Contracts. The execution and delivery
of this Agreement and the performance of its obligations hereunder by Purchaser will not:
(1) conflict with any provision of any law or regulation to which Purchaser is subject, (2)
conflict with or result in a breach of or constitute a default under any of the terms,
conditions or provisions of any agreement or instrument to which Purchaser is a party or
by which it is bound or any order or decree applicable to Purchaser, or (3) result in the
creation or imposition of any lien on any of its assets or property which would materially
and adversely affect the ability of Purchaser to carry out the terms of this Agreement.
Purchaser has obtained any consent, approval, authorization or order of any court or
governmental agency or body required for the execution, delivery and performance by
Purchaser of this Agreement,

(©) Legal Action Against Purchaser. There are no judgments, orders, or
decrees of any kind against Purchaser unpaid or unsatisfied nor any legal actions, suits or
other legal or administrative proceedings pending against Purchaser in any court or by or
before any other governmental agency or instrumentality which would materially affect
the ability of Purchaser to carry out the transaction contemplated by this Agreement.

(d) Bankruptcy or Debt of Purchaser; Financial Condition. Purchaser
has not had appointed for it or the whole or any substantial part of its property, a receiver,
conservator, trustee, custodian, manager, liquidator or similar and has not commenced as
debtor any case or proceeding under any bankruptcy, insolvency, reorganization,
liquidation, dissolution or similar law. Purchaser’s financial condition is, and shall at all
times through the Closing, such as to enable Purchaser to perform all of its monetary
obligations under this Agreement. Purchaser has sufficient funds available to
consummate the transactions contemplated by this A greement.

(e) Information True and Correct, Full Disclosure. The information
provided by Purchaser in connection with its qualification as a bidder was true and
correct on the date provided and did not omit any information necessary to the accuracy
and full disclosure of information provided and such information is accurate and
complete on the date hereof except as the Purchaser has otherwise disclosed in writing to
the Seller upon or prior to submitting its bid.

® Confidentiality Agreement. The Purchaser has not violated any of the
terms of the Confidentiality Agreement.

(8 Not a Security. Neither the Loan Documents nor this Agreement nor
any interest created hereby is intended to be or shall be deemed to be a security within the
meaning of the Securities Act of 1933 or the Securities Exchange Act of 1934, Purchaser
acknowledges that neither this Agreement nor any of the Loan Documents is or is
intended to be registered under the Securities Act of 1933.
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(h) Decision to Purchase. Purchaser is a sophisticated investor and its
decision to purchase and assume all of the Seller's rights, title and interest in and to the
Loan and the Loan Documents is based upon its own independent expert evaluations of
the Loan Documents and other materials deemed relevant by Purchaser and its agents.
Purchaser has not relied, in entering into this Agreement, upon any oral or written
information from Seller, or any of its employees, agents or representatives, except as
otherwise specifically provided herein. Purchaser further acknowledges that no employee
or representative of Seller has been authorized to make, and that Purchaser has not relied
upon, any statements or representations other than those specifically contained in Section
5.1 of this Agreement. By proceeding with Closing, Purchaser shall be deemed to have
acknowledged to Seller that Purchaser has reviewed the Loan Documents and Loan File
and that Purchaser is thoroughly acquainted and satisfied with all aspects thereof, and is
purchasing the Loan "AS-IS", "WHERE-IS" without any covenants, warranties,
representations or agreements as to the Loan except as set forth in Section 5.1 of this
Agreement.

6)] Compliance with Executive Order 13224. Purchaser is in compliance
with the requirements of Executive Order No. 13224, 66 Fed. Reg. 49079 (Sept. 25,
2001) (the “Order”) and other similar requirements contained in the rules and regulations
of the office of Foreign Assets Control, Department of the Treasury and in any enabling
legislation or other Executive Orders or regulations in respect thereof (the Order and such
other rules, regulations, legislation, or orders are collectively called the “Orders”).
Further, Purchaser covenants and agrees to make its policies, procedures and practices
regarding compliance with the Orders, if any, available to Seller for its review and
inspection during normal business hours and upon reasonably prior notice.

() Entire Consideration. Purchaser did not receive any payments or other
consideration from Borrower or Guarantor to fund any portion of the Purchase Price, and
Purchaser is not acquiring the Loan or the Loan Documents on behalf of or pursuant to
any agreement with Borrower or Guarantor.

(k) Loan Sold “AS IS.” PURCHASER ACKNOWLEDGES THAT
EXCEPT AS EXPRESSLY SET FORTH HEREIN, THE LOAN IS BEING SOLD "AS
IS", “WHERE IS” AND "WITH ALL FAULTS," WITHOUT ANY
REPRESENTATION, WARRANTY OR RECOURSE WHATSOEVER AS TO
EITHER COLLECTIBILITY, CONDITION, FITNESS FOR ANY PARTICULAR
PURPOSE, MERCHANTABILITY OR ANY OTHER WARRANTY, EXPRESS OR
IMPLIED. EXCEPT AS SET FORTH IN SECTIONS 5.1(b) and (c¢), SELLER
SPECIFICALLY DISCLAIMS ANY  WARRANTY, GUARANTY OR
REPRESENTATION, ORAL OR WRITTEN, PAST OR PRESENT, EXPRESS OR
IMPLIED, CONCERNING THE LOAN, THE PACKAGING OF THE LOAN AND
THE LOAN DOCUMENTS, THE SECURITY OR COLLATERAL FOR THE LOAN
OR THE LOAN FILE.

) No Warranties or Representations. Purchaser acknowledges that with
regard to any data prepared or submitted by brokers, borrowers or other third parties,
Seller makes no warranties or representation of any kind as to the completeness or
accuracy of such information provided by Seller with respect to the Loan.

(m)  Rescheduling or Renegotiation of Loan. Purchaser acknowledges that
any rescheduling or renegotiation of the Loan that occurs on or after the Closing Date or
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any waiver given, amendment made or other action of any kind taken by the Purchaser
shall be for the account of and the responsibility of the Purchaser, who will be subject to
the rescheduled or renegotiated terms of such waiver or amendment, as the case may be.

(n) Tax Analysis. Purchaser acknowledges that it is responsible for making
its own independent tax analysis of the Loan Documents and the transactions
contemplated by and occurring pursuant to this Agreement.

Section 4.2.  Purchaser’s Waiver of Cause of Action, Purchaser hereby waives any
right, claim or cause of action it might now or in the future have against the Seller as a result of
its purchase of the Loan and Loan Documents subject to this Agreement; provided, however, that
this waiver does not include any action taken as a result of Seller’s failure to perform under the
terms of this Agreement or a material breach of Seller’s representations or warranties hereunder,
subject to the express survival limitations set forth in Section 5.1(c) of this Agreement. Purchaser
agrees that no claim may be made by Purchaser against Seller or their respective shareholders,
directors, officers, employees or agents for any special, indirect, or consequential damages related
to any breach or wrongful conduct (whether the claim therefore is based on contract, tort or duty
imposed by law) in connection with, arising out of or in any way related to the transactions
contemplated and relationship established by this Agreement, any other document executed in
connection herewith or any of the Loan Documents, or any act, omission, or event occurring in
connection therewith. Purchaser hereby waives, releases, and agrees not to bring a claim for any
such damages, whether or not accrued and whether or not known or suspected to exist in its favor.

Section 4.3. Broker. Purchaser is responsible for any commission earned or claimed by
any broker employed by Purchaser.

ARTICLE YV
REPRESENTATIONS AND WARRANTIES OF SELLER

Section 5.1 Representations and Warranties by Seller. Each of the following
representations and warranties by Seller is true and correct as of the date hereof and shall be true
and correct on the Closing Date:

(a) Authority, IBRC is a company incorporated under the laws of Ireland
and is operating pursuant to the IBRC Act, and NALM is an Irish statutory body created
by the NAMA Act, and both Sellers are validly existing under the laws of Ireland. IBRC,
pursuant to the Special Liquidation Order, and NALM have taken all necessary action to
authorize its execution, delivery and performance of this Agreement and has the power
and authority to execute, deliver and perform this Agreement and all related documents
and at Closing shall have authority to execute, deliver and perform all the transactions
contemplated hereby, including, but not limited to, the authority to sell, assign and
transfer all of the Seller's rights, title and interest in and to the Loan and the Loan
Documents in accordance with this Agreement and, assuming due authorization,
execution and delivery by each other party hereto, this Agreement.

) Representations and Warranties by Seller as to the Loan as of the
Closing Date.

@) Ownership by NALM. NALM hereby represents and warrants
to Purchaser with respect to the Loan as of the Closing Date that NALM holds all
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of the interests in the Loan that NALM acquired from IBRC pursuant to the
terms, and operation, of the NAMA Act, and that to the best of NALM’s
knowledge and belief the terms of the said acquisition represents the entire
beneficial interest in the Loan and NALM has not made any prior sale, transfer,
release, waiver or sub-participation of its interest in the Loan.

(2) Ownership by IBRC. IBRC hereby represents and warrants to
Purchaser with respect to the Loan as of the Closing Date that IBRC holds all
residual interests in the Loan that did not transfer to NALM pursuant to the
terms, and operation, of the NAMA Act and that this represents the legal interest
in the Loan and IBRC has not made any prior sale, transfer, release, waiver or
sub-participation of its interest in the Loan other than the transfer of the Loan to
NALM in terms of the NAMA Act,

©) Representations and Warranties by Seller as to the Loan Concerning
Loan Balances and Payments. Seller hereby represents and warrants to Purchaser with
respect to the Loan as of the date hereof:

) Loan Balance of Note. As of _, 2013, the amount
outstanding under the Note is § , and to the best
knowledge of the Seller, the unpaid principal balance is $ ;
the accrued but unpaid interest is § ; and the Reserves are

$0.

Unless expressly stated otherwise in this Agreement, all warranties and representations
(either express or implied) of Seller set forth in this Agreement, as well as Purchaser's right to
enforce its remedies hereunder for any breach of the same, shall survive the Closing for sixty (60)
days (i.e., meaning that Purchaser must commence a claim in a court of competent jurisdiction
within said 60-day period). In the event that Purchaser has actual knowledge, through its due
diligence investigations or otherwise, that any of the representations or warranties made by Seller
under this Agreement were not true or correct when made or that Seller has breached a covenant
hereunder, and if Purchaser nevertheless closes the transaction contemplated by this Agreement,
then Purchaser shall be deemed to have waived any such representation, warranty, or covenant
breach (as applicable) and shall have no further claim against Seller with respect thereto.
Furthermore, the liability of Seller for breach of any warranty or representation shall be limited to
the lesser of (i) Seller's actual damages caused by such breach, and (ii) the Purchase Price.

ARTICLE VI
CONDITIONS PRECEDENT TO CLOSING

The respective obligations of Purchaser and Seller to complete the purchase and sale of
the Loan pursuant to this Agreement is subject to the fulfillment on or prior to Closing Date of
each of the following additional conditions to be fulfilled by the other, unless the same is
specifically waived in writing by the party for whose benefit the same is to be fulfilled:

Section 6.1 Conditions for the Benefit of Seller.

(a) Performance of Covenants. Purchaser shall have performed all of its
covenants and agreements contained herein which are required to be performed by it on
or prior to the Closing Date.
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(b) Representations and Warranties. All representations and warranties of
Purchaser in Section 4.1 shall be true in all material respects at and as if made on the
Closing Date.

Section 6.2 Conditions for the Benefit of Purchaser.

(a) Performance of Covenants. Seller shall have performed all of its
covenants and agreements contained herein which are required to be performed by it on
or prior to the Closing Date.

(b) Representations and Warranties. Subject to the terms of Section
5.1(c), all representations and warranties of Seller, if any, contained in this Agreement
shall be true in all material respects at and as if made on the Closing Date,

ARTICLE VII
DEFAULT

Section 7.1 Purchaser’s Default Prior to the Closing. In the event Purchaser shall
default in its obligations to purchase and assume all of the Seller's rights, title and interest in and
to the Loan and the Loan Documents, materially breach a representation or warranty or covenant
hereunder or otherwise fail to perform any material obligation under this Agreement prior to the
Closing hereunder for any reason other than Seller's failure to perform Seller's obligations under.
this Agreement, Seller shall be immediately released from its obligation to sell the Loan to
Purchaser and Seller’s sole and exclusive remedy shall be to terminate this Agreement (subject
only to those provisions that survive in favor of Seller) by giving written notice of cancellation to
Purchaser and Escrow Agent, in which case, Purchaser shall immediately deliver a written
direction to the Escrow Agent directing the Escrow Agent to immediately release the Deposit to
Seller and Escrow Agent shall then release the Deposit to Seller pursuant to Section 2.2 hereof.
Purchaser’s duties and obligations under the Confidentiality Agreement shall continue in full
force and effect until the expiration of its term.

Section 7.2 Seller’s Default Prior to the Closing. If Seller fails or refuses to
consummate the sale of all of the Seller's rights, title and interest in and to the Loan and the Loan
Documents to the Purchaser pursuant to and in accordance with this Agreement on the Closing
Date or fails to perform any of Seller’s other obligations hereunder for any reason other than
Purchaser's failure to perform Purchaser's obligations under this Agreement, then such event shall
constitute a default by Seller hereunder, Purchaser shall be immediately released from its
obligation to purchase the Loan from Seller and Purchaser shall have the right within thirty (30)
days, as its sole and exclusive remedy, to: (i) seek to enforce specific performance of Seller’s
obligations under this Agreement by instituting a suit for specific performance within thirty (30)
days of Seller's default hereunder; or (ii) terminate this Agreement by written notice delivered to
Seller, whereupon neither party hereto shall have any further rights or obligations hereunder
(except as expressly set forth herein as surviving termination), and the Escrow Agent shall deliver
the Deposit to the Purchaser and Seller shall pay and reimburse Purchaser for all of Purchaser's
reasonable out-of-pocket costs, fees, and expenses incurred by Purchaser in connection with this
Agreement and/or the transaction contemplated hereunder in an amount not to exceed
$10,000.00.

ARTICLE VIII
MISCELLANEOUS
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Section 8.1 Purchaser’s Indemnity. Purchaser indemnifies and agrees to hold harmless
the Seller from any claim, loss or damage arising from the Purchaser’s foreclosure of the
mortgage or any other exercise by Purchaser of remedies under the Loan Documents or the
Purchaser’s exercise of rights under any lease affecting the applicable property; provided,
however, that nothing herein shall be construed as an obligation to indemnify the Seller for the
Seller’'s own gross negligence or willful misconduct or Seller's breach of any of its
representations, warranties, or covenants under this Agreement.. The indemnities contained in
this Section 8 shall survive the Closing or the earlier termination of this Agreement.

Section 8.2 Status of Loan. Until the Closing or the earlier termination of this
Agreement, Seller shall retain all its rights and remedies under the Loan Documents, including,
without limitation, the right to: (i) accept any permitted full prepayment of the Loan from the
borrower(s) in which case this Agreement shall automatically terminate with Purchaser and Seller
having no further liabilities or obligations to each other except that the Deposit shall be returned
to Purchaser; or (ii) accept any permitted partial prepayment of principal of the Loan from
Borrower in which case, Seller shall advise Purchaser in writing of the amount of the partial
prepayment of principal and proceed to the Closing with a reduction in the Purchaser Price equal
to the amount of the partial prepayment of principal. Seller agrees not to amend or waive any of
the provisions of the Loan Documents, If, prior to the Closing, the Borrower or the property
subject to the Loan becomes subject to an action under the United States Bankruptcy Code, the
Seller shall retain all its rights under the Loan Documents and the Bankruptcy Code as a creditor
of the Borrower and may exercise such rights in its discretion (such Bankruptcy action shall not
constitute a Seller default under this Agreement). Nothing in this Agreement shall give the
Purchaser any right to amend or waive any of the terms of the Loan Documents prior to the
Closing. Purchaser acknowledges that Borrower is neither a party to nor a beneficiary of this
Agreement. Notwithstanding anything to the contrary contained in this Agreement, Seller hereby
agrees to continue to adhere to Seller's customary practices regarding compliance with all of the
obligations and duties as lender under the Loan Documents arising after the date of this
Agreement up to and including the Closing Date.

Section 8.3 Notices. Unless otherwise provided for herein, all notices and other
communications required or permitted hereunder shall be in writing and shall be deemed to have
been duly given (a) when delivered, if sent by registered or certified mail (return receipt
requested) or by recognized overnight delivery service, (b) when delivered, if delivered
personally, (¢) on the date of a facsimile, if (i) the transmittal form showing a successful
transmittal is retained by the sender, and (ii) the facsimile communication is followed by mailing
or sending a copy thereof to the addressee of the facsimile in accordance with this paragraph, in
each case to the parties at the following addresses (or at such other addresses as shall be specified
by like notice):

To Seller: National Asset Loan Management Limited
Grand Canal Street
Dublin 2, Ireland
Attention; Head of Legal and Tax
Telephone: (353) 1-665-0000
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Copy to: Irish Bank Resolution Corporation Limited (In
Special Liquidation)
Stephen Court
18/21 St. Stephen's Green
Attention: U.S. Real Estate Division
Telephone: (353) 1-616-2000

To Purchaser:

Attention:
Telephone: ()
Facsimile: ( ) -

Copy to:
Attention:
Telephone: ( ) -
Facsimile: ( ) -

To Escrow Agent: Chicago Title Insurance Company
10 South LaSalle Street
Suite 3100

Chicagp, Illinois 60603
Attention: Linda Tyrrell
Telephone: (312) 223-3361
Facsimile: (312)223-4857

Notices shall be deemed to have been delivered on the date when received.

Section 8.4 Time. Time shall be of the essence as to all dates and time periods specified
in this Agreement.

Section 8.5 Assignment. Neither this Agreement nor any rights, privileges, options, or
obligations in connection with this Agreement shall be assigned by Purchaser to any person or
entity except as expressly permitted herein. Purchaser will be permitted to assign this Agreement
to an affiliate of Purchaser, provided that such affiliate is a wholly-owned subsidiary of Purchaser
or otherwise under the direct control of Purchaser (a “Permitted Assignment™), and further
provided Purchaser provides Seller written notice of such assignee at least five (5) business days
prior to the Closing Date. Following a Permitted Assignment and the Closing, Purchaser shall
remain jointly and severally liable for all of the obligations and liabilities of "Purchaser" under
this Agreement. If Purchaser assigns any rights under this Agreement except in connection with a
Permitted Assignment, such assignment will constitute a breach of this Agreement for which
Seller will have its rights under Section 2.3 of this Agreement.

Section 8.6 Brokers. If any claim for brokerage fees or other compensation in
connection with this transaction is made by any broker, salesperson, or finder claiming to have
dealt through or on behalf of one of the parties hereto, such party will indemnify and hold the
other party harmless from any liabilities, costs, fees, and expenses in respect to such claim. The
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provisions of this Section 8.6 shall survive the Closing or the earlier termination of this
Agreement,

Section 8.7 Ambiguities. This Agreement and the Exhibits hereto have been negotiated
at arms' length by Seller and Purchaser, and the parties mutually agree that, for the purpose of
construing the terms of this Agreement and the Exhibits, neither party shall be deemed
responsible for the authorship thereof.

Section 8.8 Severability. If any provision of this Agreement (the deletion of which does
not adversely affect the receipt of any material benefit by or in favor of any party hereunder or
substantially increase the burden on any party hereto) shall be held invalid or unenforceable to
any extent, the same shall not affect in any respect whatsoever the validity or enforceability of the
remainder of this Agreement.

Section 8.9 Headings; Construction. Descriptive headings are for convenience only
and shall not control or affect the meaning or construction of any provision of this Agreement.
Unless the context otherwise requites, singular nouns and pronouns, when used herein, shall be
deemed to include the plural of such noun or pronoun and pronouns of one gender shall be
deemed to include the equivalent pronoun of the other gender.

Section 8.10 Counterparts. This Agreement may be executed in any number of
counterparts. Each such counterpart shall be deemed to be an original instrument, but all such
counterparts together shall constitute but one agreement.

Section 8.11 Applicable Law. This Agreement will be construed and enforced in
accordance with the laws of the State of Illinois,

Section 8.12 Further Assurances. Seller and Purchaser shall each execute and deliver
to the other all further documents or instruments reasonably requested by either of them to effect
the transaction contemplated by this Agreement, as long as any such additional document does
not individually or together with other documents impose material, additional obligations upon
the signing party. The provisions of this Section 8.12 shall survive the Closing.

Section 8.13 Third Parties. Neither the Borrower nor any third party shall have rights
or claims under this Agreement.

Section 8.14 No Modification. Nothing in this Agreement shall be construed as a
modification of the Loan or a waiver of Seller’s rights thereunder.

Section 8,15 Recording Prohibited. This Agreement shall not be recorded in any office
or place of public record. If Purchaser shall record this Agreement or cause or permit the same to
be recorded, Seller may, at its option, elect to treat such act as a default by Purchaser under this
Agreement

Section 8,16 Rights Cumulative; Waivers. The rights of each of the parties under this
Agreement are cumulative and may be exercised as often as any party considers appropriate. The
rights of each of the parties hereunder shall not be capable of being waived or varied otherwise
than by an express waiver or variation in writing. Failure to exercise or any delay in exercising
any of such rights also shall not operate as a waiver or variation of that or any other such right.
Defective or partial exercise of any of such rights shall not preclude any other or further exercise
of that or any other such right. No act or course of conduct or negotiation on the part of any party
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shall in any way preclude such party from exercising any such right or constitute a suspension or
any variation of any such right.

Section 8.17 Confidentiality. Purchaser and Seller shall keep the terms of this
Agreement strictly confidential and shall not disclose or permit their officers, employees,
attorneys or agents to disclose to any person, including without limitation any tenant of any
property subject to the Loan, the terms of this Agreement, including, without limitation, the
Purchase Price, unless or until this Agreement is terminated or fully performed by the parties;
provided, however, that Purchaser and Seller shall have the right to disclose the terms of this
Agreement to persons and firms, such as insurers, attorneys, auditors, and accountants, who are
retained or engaged by the Purchaser and Seller to provide services and to perform services that
are necessary and usual for the transaction contemplated by this Agreement, all in a manner
consistent with the terms of the Confidentiality Agreement. Purchaser and Seller shall have the
right to disclose the terms of this Agreement as may be required by applicable laws, ordinances or
regulations.

Section 8.18 WAIVER OF JURY TRIAL. SELLER AND PURCHASER HEREBY
KNOWINGLY, VOLUNTARILY, INTENTIONALLY, AND UNCONDITIONALLY WAIVE
THEIR RIGHTS TO A JURY TRIAL WITH RESPECT TO ANY ACTION, PROCEEDING,
CLAIM, OR COUNTERCLAIM ARISING OUT OF ANY DISPUTE IN CONNECTION WITH
THIS AGREEMENT, THE TRANSACTION CONTEMPLATED BY THIS AGREEMENT, OR
ANY OF THE RIGHTS AND OBLIGATIONS UNDER THIS AGREEMENT OR ANY
OTHER AGREEMENT DELIVERED OR WHICH IN THE FUTURE MAY BE DELIVERED
IN CONNECTION WITH THIS AGREEMENT OR THE TRANSACTION CONTEMPLATED
BY THIS AGREEMENT, AND SELLER AND PURCHASER HEREBY FURTHER AGREE
THAT ANY SUCH ACTION, PROCEEDING, CLAIM, OR COUNTERCLAIM SHALL BE
TRIED BEFORE A COURT IN COOK COUNTY, ILLINOIS AND NOT BEFORE A JURY.

Section 8.19 Entire Agreement; Prior Understandings. This Agreement supersedes
any and all prior discussions and agreements between Seller and Purchaser with respect to the
purchase of the Loan and the Loan Documents and other matters contained herein, and this
Agreement contains the sole, final and complete expression and understanding between Seller
and Purchaser with respect to the transactions contemplated herein. This Agreement may not be
changed except by a subsequent written instrument signed by the party against whom the
enforcement of such change is sought.

Section 8.20 Attorneys’ Fees, Should either party institute any action or proceeding to
enforce this Agreement, the prevailing party in any such action or proceeding shall be entitled to
receive from the other party all costs and expenses, including reasonable attorneys' fees, incurred
by the prevailing party in connection with such action or proceeding. The term "attorneys' fees”
shall mean and include attorneys' fees and any and all other law-firm costs incurred in connection
with the action or proceeding and preparations therefor. The term "action or proceeding” shall
mean and include actions, proceedings, suits, arbitrations, appeals and other similar proceedings.

[THE REMAINDER OF THIS PAGE WAS LEFT BLANK INTENTIONALLY]
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IN WITNESS WHEREOF, Seller and Purchaser have executed this Agreement to be

effective as of the date first set forth above.

QB\146754.00005\19721104.3

SELLER:

IRISH BANK RESOLUTION CORPORATION
LIMITED (In Special Liquidation) (f/k/a as Anglo
Irish Bank Corporation Limited, f/k/a Anglo Irish
Bank Corporation plc), a company incorporated
under the laws of Ireland under registration number
22045, acting through its joint special liquidators,
Kieran Wallace and Eamonn Richardson, of KPMG

By:
Name:
Title:

By:
Name:
Title:

NATIONAL ASSET LOAN MANAGEMENT
LIMITED , an Irish statutory body created by the
National Asset Management Agency Act, 2009

By:
Name:
Title:

PURCHASER:

LLO .
égzmdf_w T LIABILTY Lom 254

By:
Name:_PHiLLld oY L VEST = 0.
Title:__I | AMASE
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EXHIBIT A

LOAN DOCUMENTS

L. Facility Letter agreement between Lender and Borrower agreeing to a loan in the
amount of $54,500,000.00, dated July 18, 2006.

2. Promissory Note made by Borrower, payable to Lender, in the principal amount
of $54,500,000.00, dated July 20, 2006.

3. Mortgage and Security Agreement executed by Borrower in favor of Lender,
dated July 20, 2006, and recorded in the Office of the Cook County Recorder of
Deeds on July 31, 2006 as Document No. 0621243299.

4. Collateral Assignment and Security Agreement in Respect of Contracts, Licenses
and Permits, executed by Borrower in favor of Lender, dated July, 2006.

5. Security Agreement, given by Borrower in favor of Lender, dated July, 2006.

6. Officer's Certificate to Security Agreement, executed by Borrower, dated July,
2006.

7. Environmental Compliance and Indemnity Agreement given by Borrower and

Guarantor in favor of Lender, dated July 20, 2006.

8. First Amendment to Facility Letter between Lender and Borrower, dated January
1, 2008.
9. First Amendment to Promissory Note executed by Lender and Borrower, dated

January 1, 2008.

10.  First Amendment to Mortgage and Security Agreement executed by Borrower in
favor of Lender, dated September 11, 2008 and recorded in the Office of the Cook
County Recorder of Deeds on September 11, 2008 as Document No. 0825503092.

11. Second Amendment to Facility Letter between Lender and Borrower, agreeing to
increase the loan amount to $69,500,000.00, dated September 11, 2008.

12. Amended and Restated Promissory Note made by Borrower, payable to Lender,
in the principal amount of $69,500,000.00, dated September 11, 2008.

13.  Affidavit given by Garrett Kelleher regarding ownership of Borrower, dated
December 29, 2008. BENC

14.  Third Amendment to Facility Letter between Lender and Borrower, dated April
27, 2009.

Exhibit A / Page 1
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15.

16.
17.

I8.

19.

20.

First Amendment to Amended and Restated Promissory Note executed by Lender
and Borrower, dated April 27, 2009,

Forbearance Agreement between Lender and Borrower, dated April 21, 2010.

Subordination Agreement executed by Chicago Spire, LLC and by Shelbourne
Lakeshore Limited in favor of Lender, dated April 21, 2010.

UCC-1 Financing Statement filed with the Cook County Recorder of Deeds on
July 31, 2006 as Document No. 0621243300.

Loan Policy No. AC 0401511 issued by Chicago Title Insurance Company, with
an effective date of July 31, 2006.

Date Down Endorsement attached to Policy No. N01080780 issued by Near North
National Title as issuing agent for Chicago Title Insurance Company, extending
the effect date of the Loan Policy to September 11, 2008.

NOTE: Guarantor executed a Guaranty and a separate Non-Recourse Carveout Guaranty each
dated as of July 20, 2006 (collectively, the "Guarantees"). The Guarantees are not being
assigned as part of the Agreement and Purchaser shall acquire no right, title or interest in the
Guarantees, it being agreed and acknowledged that all rights in the Guarantees shall remain
with Seller.

Exhibit A / Page 2
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EXHIBIT B
WIRING INSTRUCTIONS

Wire to:
ABA Number:
Account Name: Chicago Title Insurance Company
Account Number:
Reference:; Escrow No:

NAMA Loan Sale - Shelbourne North Water

Street, L.P.

Attention: Linda Tyrrell

IMPORTANT:

PLEASE REFERENCE THE ESCROW NUMBER IN YOUR
WIRE TRANSMITTAL

Exhibit B / Page 1
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EXHIBIT C

FORM OF ASSIGNMENT OF MORTGAGE

Prepared By:

Quarles & Brady LLP
300 North LaSalle Street
Suite 4000

Chicago, Illinois 60654

And When Recorded Mail To:

Attention:

(Space above this line for Recorder's use)
ASSIGNMENT OF MORTGAGE AND SECURITY AGREEMENT

IRISH BANK RESOLUTION CORPORATION LIMITED (In Special Liquidation)

(f/k/a as Anglo Irish Bank Corporation Limited, f/k/a Anglo Irish Bank Corporation plc), a
company incorporated under the laws of Ireland under registration number 22045 having its
registered office at 1 Stokes Place, St. Stephen's Green, Dublin 2, acting through its joint special
liquidators, Kieran Wallace and Eamonn Richardson, of KPMG, and NATIONAL ASSET LOAN
MANAGEMENT LIMITED, an Trish statutory body created by the National Asset Management
Agency Act, 2009 (collectively, "Assignor"), whose address is ¢/o NAMA, Grand Canal Street,
Dublin 2, Ireland, for good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, hereby assigns, transfers, sets over and conveys to
, a(n) ("Assignee"), whose address is

) , all Assignor's right, title and
interest in and to the Mortgage and Security Agreement executed by Shelbourne North Water
Street, L.P., a Delaware limited partnership, dated July 20, 2006 and recorded on July 31, 2006 in
the Office of the Cook County Recorder of Deeds as Document No. 0621243299, as amended by
that certain First Amendment to Mortgage and Security Agreement, dated September 11, 2008
and recorded on September 11, 2008 in the Office of the Cook County Recorder of Deeds as
Document No. 0825503092, and encumbering that certain real property situated in the City of
Chicago, County of Cook, State of Itlinois and described on Exhibit A attached hereto (the
“Property") as the same may have been assigned, amended, supplemented, restated or modified.

TO HAVE AND TO HOLD the same unto Assignee and to the successors and assigns
of Assignee forever.

This Assignment is made without recourse or representation or warranty, express,
implied or by operation of law, of any kind and nature whatsoever.

[THE REMAINDER OF THIS PAGE WAS LEFT BLANK INTENTIONALLY]
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IN WITNESS WHEREOF, Assignor has duly executed this Assignment as of
, 2013,

IRISH BANK RESOLUTION CORPORATION
LIMITED (In Special Liquidation) (f/k/a as Anglo
Irish Bank Corporation Limited, f/k/a Anglo Irish
Bank Corporation plc), a company incorporated under
the laws of Ireland under registration number 22045,
acting through its joint special liquidators, Kicran
Wallace and Eamonn Richardson, of KPMG

By:
Name:
Title:

By:
Name:
Title:

NATIONAL ASSET LOAN MANAGEMENT
LIMITED, an Irish statutory body created by the
National Asset Management Agency Act, 2009

By:
Name:
Title:

[Acknowledgments On Next Page]
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ACKNOWLEDGMENTS

COUNTY OF DUBLIN, IRELAND

I, the undersigned, a Notary Public in and for said County, DO HEREBY CERTIFY, that _
,and , the ,
and , respectively, of IRISH BANK RESOLUTION CORPORATION
LIMITED (In Special Liquidation), the Assignor in the foregoing instruments, and personally
known or identified to me to be the same person whose name is subscribed to the foregoing
instrument, appeared before me this day in person and acknowledged that they signed and delivered
said instrument in his/her authorized capacity, and that he/she delivered the said instrument as his’her
free and voluntary act, and as the free and voluntary act of IRISH BANK RESOLUTION
CORPORATION LIMITED, for the uses and purposes therein set forth.

Given under my hand and Notarial Seal this day of ,2013.

By: [SEAL]
Notary Public

COUNTY OF DUBLIN, IRELAND

1, the undersigned, a Notary Public in and for said County, DO HEREBY CERTIFY, that __

, the , of NATIONAL ASSET

LOAN MANAGEMENT LIMITED, the Assignor in the foregoing instruments, and personally

kilown or identified to me to be the same person whose name is subscribed to the foregoing

instrument, appeared before me this day in person and acknowledged that they signed and delivered

said instrument in his/her authorized capacity, and that he/she delivered the said instrument as his/her

free and voluntary act, and as the free and voluntary act of NATIONAL ASSET MANAGEMENT
AGENCY, for the uses and purposes therein set forth.

Given under my hand and Notarial Seal this day of ,2013.

By: [SEAL]
Notary Public

Exhibit C / Page 3
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EXHIBIT A

LEGAL DESCRIPTION OF THE PROPERTY ( 2 pages)

PARCEL 1:

BLOCK 15 IN CITYFRONT CENTER, BEING A RESUBDIVISION IN THE
NORTH FRACTION OF SECTION 10, TOWNSHIP 39 NORTH, RANGE 14,
EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT
THEREOF RECORDED FEBRUARY 24, 1987 AS DOCUMENT 87106320, IN
COOK COUNTY, ILLINOIS EXCEPT:

THAT PART OF BLOCK 15 IN CITYFRONT CENTER, BEING A
RESUBDIVISION IN THE NORTH FRACTION OF SECTION 10, TOWNSHIP
39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN,
BOUNDED AND DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT ON THE WEST LINE OF SAID BLOCK 15 17745
FEET SOUTH OF THE NORTHWEST CORNER THEREOF, AND RUNNING
THENCE EAST ALONG A STRAIGHT LINE PARALLEL WITH THE NORTH
LINE OF SAID BLOCK 15 TO A POINT ON THE MOST WESTERLY EAST
LINE OF SAID BLOCK 15; THENCE SOUTH ALONG SAID MOST

WESTERLY EAST LINE OF SAID BLOCK 15 TO THE MOST WESTERLY
SOUTHEAST CORNER OF SAID BLOCK 15; THENCE WEST ALONG THE
SOUTH LINE OF SAID BLOCK 15 TO THE SOUTHWEST CORNER OF SAID
BLOCK 15; THENCE NORTH ALONG THE WEST LINE OF SAID BLOCK 15
TO THE POINT OF BEGINNING IN COOK COUNTY, ILLINOIS.

ALSO:

A PART OF THE FORMER LIGHTHOUSE SITE ADJOINING THE
EASTERLY AND SOUTHERLY LINES OF BLOCK 15 IN CITYFRONT
CENTER, BEING A RESUBDIVISION IN THE NORTH FRACTION OF
SECTION 10, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD
PRINCIPAL MERIDIAN, AND DESCRIBED AS FOLLOWS:

BEGINNING AT THE MOST EASTERLY SOUTHEAST CORNER OF SAID
BLOCK 15, AND RUNNING THENCE WEST ALONG A STRAIGHT LINE
PARALLEL WITH THE NORTH LINE OF SAID BLOCK 15 (SAID STRAIGHT
LINE INTERSECTING THE WEST LINE OF SAID BLOCK 15 AT A POINT
17745 FEET SOUTH OF THE NORTHWEST CORNER THEREOF), A
DISTANCE OF 92.895 FEET TO AN INTERSECTION WITH AN EASTERLY
LINE OF SAID BLOCK 15 SAID EASTERLY LINE BEING ALSO THE
WESTERLY LINE OF SAID FORMER LIGHTHOUSE SITE; THENCE
NORTHEASTWARDLY ALONG SAID EASTERLY LINE OF BLOCK 15 A
DISTANCE OF 32.286 FEET TO AN INTERSECTION WITH A SOUTHERLY
LINE OF SAID BLOCK 15 SAID INTERSECTION BEING THE NORTHWEST
CORNER OF SAID FORMER LIGHTHOUSE SITE; AND THENCE

Exhibit C/ Page 4
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SOUTHEASTWARDLY ALONG SAID SOUTHERLY LINE OF BLOCK 15,
SAID SOUTHERLY LINE BEING ALSO THE NORTHERLY LINE OF SAID
FORMER LIGHTHOUSE SITE, A DISTANCE OF 87.19 FEET TO THE POINT
OF BEGINNING, IN COOK COUNTY, ILLINOIS

PARCEL 2:

BLOCK 6 IN CITYFRONT CENTER, BEING A RESUBDIVISION IN THE NORTH
FRACTION OF SECTION 10, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE
THRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF
RECORDED FEBRUARY 24, 1987 AS DOCUMENT 87106320, EXCEPTING
THEREFROM THE WEST 563 FEET OF BLOCK 6 AFORESAID, IN COOK
COUNTY, ILLINOIS,

ALSO:

A PERPETUAL, EXCLUSIVE AND IRREVOCABLE EASEMENT TO USE THE
SURFACE AND SUBTERRANEAN AREA OF THE FOLLOWING:

THAT PART OF VACATED EAST RIVER DRIVE IN THE NORTH FRACTION OF
SECTION 10, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD
PRINCIPAL MERIDIAN, VACATED BY ORDINANCE RECORDED JUNE 27, 2001
AS DOCUMENT NUMBER 0010563996 AND DESCRIBED AS FOLLOWS:
BEGINNING AT NORTHEAST CORNER VACATED EAST RIVER DRIVE,
AFORESAID; THENCE SOUTH 89755°40” WEST, ALONG THE NORTH LINE
THEREOF, 66.00 FEET TO THE NORTH MOST NORTHWEST CORNER OF SAID
VACATED EAST RIVER DRIVE, THENCE SOUTH 0070420” EAST, ALONG THE
WEST LINE OF VACATED EAST RIVER DRIVE AND THE SOUTHERLY
EXTENSION THEREOF, 112.72 FEET TO A POINT ON THE SOUTHEASTERLY
LINE THEREOF; THENCE NORTH 79708"47 EAST, ALONG THE
SOUTHEASTERLY LINE OF VACATED EAST RIVER DRIVE, 67.19 FEET TO
SOUTHEAST CORNER THEREOF; THENCE NORTH 00704720 WEST, ALONG
THE EAST LINE OF VACATED EAST RIVER DRIVE, 100.15 FEET TO THE POINT
OF BEGINNING, IN COOK COUNTY, ILLINOIS.

Tax PIN:  07-10-221-007-0000
07-10-221-012-0000
07-10-221-014-0000
07-10-221-072-0000
07-10-221-073-0000

Street Address; 400 E, North Water Street, Chicago, Illinois
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EXHIBIT C-1

FORM OF ASSIGNMENT AND ASSUMPTION OF LOAN DOCUMENTS

ASSIGNMENT AND ASSUMPTION OF LOAN DOCUMENTS

IRISH BANK RESOLUTION CORPORATION LIMITED (In Special Liquidation)
(f/k/a as Anglo Irish Bank Corporation Limited, f/k/a Anglo Irish Bank Corporation plc), a
company incorporated under the laws of Ireland under registration number 22045 having its
registered office at 1 Stokes Place, St. Stephen's Green, Dublin 2, acting through its joint special
liquidators, Kieran Wallace and Eamonn Richardson, of KPMG, and NATIONAL ASSET LOAN
MANAGEMENT LIMITED, an Irish statutory body created by the National Asset Management
Agency Act, 2009 (collectively, " Assignor"), whose address is c/o NAMA, Grand Canal Street,
Dublin 2, Treland, for good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, hereby assigns, transfers, sets over and conveys to
- , a(n) i
(" Assignee"), whose address is
, all Assignor's right, title
and interest in and to the loan documents described on Schedule “A” attached hereto ("Loan
Documents") and incorporated herein, as each may have been assigned, amended, supplemented,
restated or modified.

TO HAVE AND TO HOLD the same unto Assignee and to the successors and assigns
of Assignee forever.

This Assignment is made without recourse or representation or warranty, express,
implied or by operation of law, of any kind and nature whatsoever.

This is Assignment is given subject to the terms and conditions as set forth the Loan
Purchase and Sale Agreement between Assignor, as Seller, and Assignee, as Purchaser, dated as
of |, 2013 (the “Loan Purchase Agreement”).

Assignee hereby assumes the Loan Documents and agrees to be bound by the terms of
the Loan Documents applicable to the lender thereunder and to assume all the obligations of
“Lender” thereunder to the extent first arising after the Closing Date (as defined in the Loan
Purchase Agreement), including, without limitation, loan administration and servicing
obligations. Assignee accepts all risks of collection, authenticity, and enforceability of the
documents other than as expressly set forth in the Loan Purchase Agreement. Assignee hereby
agrees to indemnify and hold Assignor harmless as provided in the Loan Purchase Agreement.

[THE REMAINDER OF THIS PAGE WAS LEFT BLANK INTENTIONALLY]
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IN WITNESS WHEREOF, Assignor and Assignee have duly executed this Assignment
as of , 2013,

ASSIGNOR:

[RISH BANK RESOLUTION CORPORATION
LIMITED (In Special Liquidation) (f/k/a as Anglo
Trish Bank Corporation Limited, f/k/a Anglo Irish
Bank Corporation plc), a company incorporated under
the laws of Ireland under registration number 22045,
acting through its joint special liquidators, Kieran
Wallace and Eamonn Richardson, of KPMG

By:
Name:
Title:

By:
Name:
Title:

NATIONAL ASSET LOAN MANAGEMENT
LIMITED, an Irish statutory body created by the
National Asset Management Agency Act, 2009

By:
Name:
Title:

ASSIGNEE:

a

By: _
Name:
Title:

[Acknowledgments On Next Page]
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ACKNOWLEDGMENT OF ASSIGNOR

COUNTY OF DUBLIN, IRELAND

I, the undersigned, a Notary Public in and for said County, DO HEREBY CERTIFY, that _

, and , the s

and , respectively, of IRISH BANK RESOLUTION CORPORATION

LIMITED (In Special Liquidation), the Assignor in the foregoing instruments, and personally

known or identified to me to be the same person whose name is subscribed to the foregoing

instrument, appeared before me this day in person and acknowledged that they signed and delivered

said instrument in his/her authorized capacity, and that he/she delivered the said instrument as his‘her

free and voluntary act, and as the free and voluntary act of IRISH BANK RESOLUTION
CORPORATION LIMITED, for the uses and purposes therein set forth.

Given under my hand and Notarial Seal this day of , 2013,

By: [SEAL]
Notary Public

COUNTY OF DUBLIN, IRELAND

I, the undersigned, a Notary Public in and for said County, DO HEREBY CERTIFY, that _
, the , of NATIONAL
ASSET LOAN MANAGEMENT LIMITED, the Assignor in the foregoing instruments, and
personally known or identified to me to be the same person whose name is subscribed to the
foregoing instrument, appeared before me this day in person and acknowledged that they signed and
delivered said instrument in his/her authorized capacity, and that he/she delivered the said instrument
as his/her free and voluntary act, and as the free and voluntary act of NATIONAL ASSET
MANAGEMENT AGENCY, for the uses and purposes therein set forth.

Given under my hand and Notarial Seal this day of , 2013,

By: [SEAL]
Notary Public

Exhibit C-1 / Page 3
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ACKNOWLEDGMENT OF ASSIGNEE

STATE OF )
)ss
COUNTY OF )

1, the undersigned, a Notary Public in and for said County, DO HEREBY CERTIFY, that

B , the , of , the
Assignee in the foregoing instruments, and personally known or identified to me to be the same
person whose name is subscribed to the foregoing instrument, appeared before me this day in person
and acknowledged that they signed and delivered said instrument in his/her authorized capacity, and
that he/she delivered the said instrument as his/her free and voluntary act, and as the free and

voluntary act of , for the uses and purposes therein set
forth.
Given under my hand and Notarial Seal this day of , 2013,
By: - [SEAL]
Notary Public
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SCHEDULE A

LOAN DOCUMENTS

1. Facility Letter agreement between Lender and Borrower agreeing to a loan in the
amount of $54,500,000.00, dated July 18, 2006.

2. Promissory Note made by Borrower, payable to Lender, in the principal amount
of $54,500,000.00, dated July 20, 2006.

3. Mortgage and Security Agreement executed by Borrower in favor of Lender,
dated July 20, 2006, and recorded in the Office of the Cook County Recorder of
Deeds on July 31, 2006 as Document No. 0621243299.

4. Collateral Assignment and Security Agreement in Respect of Contracts, Licenses
and Permits, executed by Borrower in favor of Lender, dated July, 2006

5. Security Agreement, given by Borrower in favor of Lender, dated July, 2006.

6. Officer's Certificate to Security Agreement, executed by Borrower, dated July,
2006.

7. Environmental Compliance and Indemnity Agreement given by Borrower and

Guarantor in favor of Lender, dated July 20, 2006.

8. First Amendment to Facility Letter between Lender and Borrower, dated January
1, 2008.
9. First Amendment to Promissory Note executed by Lender and Borrower, dated

January 1, 2008.

10.  First Amendment to Mortgage and Security Agreement executed by Borrower in
favor of Lender, dated September 11, 2008 and recorded in the Office of the Cook
County Recorder of Deeds on September 11, 2008 as Document No. 0825503092.

11. Second Amendment to Facility Letter between Lender and Borrower, agreeing to
increase the loan amount to $69,500,000.00, dated September 11, 2008.

12. Amended and Restated Promissory Note made by Borrower, payable to Lender,
in the principal amount of $69,500,000.00, dated September 11, 2008.

13. Affidavit given by Garrett Kelleher regarding ownership of Borrower, dated
December 29, 2008.

14.  Third Amendment to Facility Letter between Lender and Borrower, dated April
27, 2009.
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15.

16.
17.

18.

19.

20.

First Amendment to Amended and Restated Promissory Note executed by Lender
and Borrower, dated April 27, 2009.

Forbearance Agreement between Lender and Borrower, dated April 21, 2010,

Subordination Agreement executed by Chicago Spire, LLC and by Shelbourne
Lakeshore Limited in favor of Lender, dated April 21, 2010.

UCC-1 Financing Statement filed with the Cook County Recorder of Deeds on
July 31, 2006 as Document No. 0621243300.

Loan Policy No. AC 0401511 issued by Chicago Title Insurance Company, with
an effective date of July 31, 2006.

Date Down Endorsement attached to Policy No. N01080780 issued by Near North
National Title as issuing agent for Chicago Title Insurance Company, extending
the effect date of the Looan Policy to September 11, 2008.

NOTE: Guarantor executed a Guaranty and a separate Non-Recourse Carveout Guaranty each
dated as of July 20, 2006 (collectively, the "Guarantees"). The Guarantees are not being
assigned as part of the Agreement and Purchaser shall acquire no right, title or interest in the
Guarantees, it being agreed and acknowledged that all rights in the Guarantees shall remain

with

Seller.
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EXHIBIT D
FORM OF ALLONGE TO NOTE

ALLONGE

THIS ALLONGE is made to that certain Amended and Restated Promissory Note dated
as of September 11, 2008, in the original principal amount of $69,500,000.00 as amended by that
certain First Amendment to Amended and Restated Promissory Note dated April 27, 2009 made
by Shelbourne North Water Street, L.P., a Delaware limited partnership, to Anglo Irish Bank
Corporation plc, a banking corporation organized under the laws of Ireland.

Pay to the order of , a(n)

, without recourse or

representation or warranty, express, implied or by operation of law, of any kind and nature
whatsoever.

Executed to be effective as of , 2013,

IRISH BANK RESOLUTION CORPORATION
LIMITED (In Special Liquidation) (f'k/a as Anglo
Irish Bank Corporation Limited, f/k/a Anglo Irish
Bank Corporation plc), a company incorporated under
the laws of Ireland under registration number 22045,
acting through its joint special liquidators, Kieran
Wallace and Eamonn Richardson, of KPMG

By:
Name:
Title: _

By:
Name:
Title:

NATIONAL ASSET LOAN MANAGEMENT
LIMITED, an Irish statutory body created by the
National Asset Management Agency Act, 2009

By:
Name:
Title:
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EXHIBIT E

FORM OF NOTICE OF LOAN SALE TO BE SENT TO BORROWER

National Asset Loan Management Limited
Grand Canal Street
Dublin 2, Ireland

,2012

ViA CERTIFIED MAIL

Shelbourne North Water Street, L.P.
¢/o Thoms J. Murphy P.C.

111 West Washington Street

Suite 1920

Chicago, Illinois 60602

Re: $69,500,000.00 Loan originally made by Anglo Irish Bank Corporation plc to
Shelbourne North Water Street, L.P. ("Borrower")

Dear Sir or Madam:

Please be advised that the Irish Bank Resolution Corporation Limited (In Special
Liquidation) (f/k/a as Anglo Irish Bank Corporation Limited, f/k/a Anglo Irish Bank Corporation
ple), a corporation under the laws of Ireland, and National Asset Management Agency, an Irish
statutory body created by the National Asset Management Agency Act, 2009 have sold the above
referenced Loan to , a(n)
~,whose address is

From and after the date of this notice, all payments under your Loan should be made to
the order of and mailed to:

Attn:

Thank you for your attention in this matter.

IRISH BANK RESOLUTION CORPORATION
LIMITED (In Special Liquidation) (f/k/a as Anglo
Irish Bank Corporation Limited, f/k/a Anglo Irish
Bank Corporation plc), a company incorporated under
the laws of Ireland under registration number 22045,
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acting through its joint special liquidators, Kieran
‘Wallace and Eamonn Richardson, of KPMG

By:
Name:
Title:

By:
Name:
Title:

NATIONAL ASSET LOAN MANAGEMENT
LIMITED , an Irish statutory body created by the
National Asset Management Agency Act, 2009 -

By:
Name:
Title:

Exhibit E / Page 2
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EXHIBIT F

INDEX OF DOCUMENTS IN LITIGATION FILE
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EXHIBIT G
FORM OF ASSIGNMENT OF RECEIVER'S CERTIFICATES

IRISH BANK RESOLUTION CORPORATION LIMITED (In Special Liquidation)
(f/k/a as Anglo Trish Bank Corporation Limited, f/k/a Anglo Irish Bank Corporation plc), a
company incorporated under the laws of Ireland under registration number 22045 having its
registered office at 1 Stokes Place, St. Stephen's Green, Dublin 2, acting through its joint special
liquidators, Kieran Wallace and Eamonn Richardson, of KPMG, and NATIONAL ASSET LOAN
MANAGEMENT LIMITED, an Irish statutory body created by the National Asset Management
Agency Act, 2009 (collectively, "Assignor"), whose address is ¢/o NAMA, Grand Canal Street,
Dublin 2, Ireland, for good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, hereby assigns, transfers, sets over and conveys to
. a(n) ("Assignee"), whose
address is ] , all Assignor's right, title and
interest in and to the Receiver's Certificates described on Schedule “A” attached hereto
("Receiver's Certificates™) and incorporated herein, as each may have been assigned, amended,
supplemented, restated or modified.

TO HAVE AND TO HOLD the same unto Assignee and to the successors and assigns
of Assignee forever.

This Assignment is made without recourse or representation or warranty, €Xpress,
implied or by operation of law, of any kind and nature whatsoever.

[SIGNATURAGE ON NEXT PAGE]
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IN WITNESS WHEREOF, Assignor has duly executed this Assignment as of

, 2013,

QB\146754.00005\19721104.3

ASSIGNOR:

IRISH BANK RESOLUTION CORPORATION
LIMITED (In Special Liquidation) (f’/k/a as Anglo
Irish Bank Corporation Limited, f/k/a Anglo Irish
Bank Corporation plc), a company incorporated under
the laws of Ireland under registration number 22045,
acting through its joint special liquidators, Kieran
Wallace and Eamonn Richardson, of KPMG

By:
Name:
Title:

By:
Name:
Title:

NATIONAL ASSET LOAN MANAGEMENT
LIMITED, an Irish statutory body created by the
National Asset Management Agency Act, 2009

By:
Name:
Title:

Exhibit G / Page 2
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SCHEDULE A

RECEIVER'S CERTIFICATES

1.  Receiver's Certificate and Grant of Lien No. 1 in the amount of $1,500,000.00 dated March

25,2011

2. Receiver's Certificate and Grant of Lien No. 2 in the amount of $1,150,000.00 dated March
April 2, 2012

3. Receiver's Certificate and Grant of Lien No. 3 in the amount of $750,000.00 dated

,2013

Exhibit G / Page 3
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EXHIBIT H

FORM OF MOTION TO SUBSTITUTE PARTY

Exhibit H/ Page 1
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EXHIBIT 1

FORM OF ESCROW AGREEMENT

Chicago Title Insurance Company
10 South LaSalle Street, Suite 3100

Chicago, Illinois 60603 Attention:
Attn: Linda Tyrrell Telephone: () -
Telephone: (312) 223-3361 Facsimile: ( ) -
Facsimile: (866) 223-4857 E-mail:

Email: linda.tyrrell@ctt.com

RE: Sale of Loan by IRISH BANK RESOLUTION CORPORATION
LIMITED (In Special Liquidation) (f/k/a as Anglo Irish Bank Corporation
Limited, f/k/a Anglo Irish Bank Corporation plc), a company incorporated
under the laws of Ireland under registration number 22045 having its
registered office at 1 Stokes Place, St. Stephen’s Green, Dublin 2, acting
through its joint special liquidators, Kieran Wallace and Eamonn
Richardson, of KPMG, and NATIONAL ASSET LOAN MANAGEMENT
LIMITED, an Irish statutory body created by the National Asset
Management Agency Act, 2009 (collectively, the "Seller"), to

, a(m) ("Purchaser),

pursuant to that certain Loan Purchase and Sale Agreement dated as of

, 2013 (" Agreement'')

Purchaser and Title Company:

This letter shall constitute the escrow instructions to be followed by First American Title
Insurance Company (the "Title Company") for the closing of the sale of the above-referenced
loan (the "Loan") by Seller to Purchaser on , 2013 (the "Closing Date"). All
capitalized terms used in these escrow instructions which are not otherwise defined herein shall
have the same meanings as set forth in the Agreement.

1. Seller Deposits: The undersigned, on behalf of Seller, is depositing the
following enclosed items (collectively, the "Seller's Deposits") with the Title
Company in escrow in connection with the above-referenced transaction:

a) Loan Documents: The documents listed on Schedule 1 attached hereto
and incorporated herein (the "Loan Documents").

b) Closing Documents: Originals of the following documents executed by
Seller (the "Closing Documents"):

i.  One (1) Allonge for the Note, which shall be attached to the
original Note;

ii.  One (1) Assignment of Mortgage and Security Agreement;

iii. Two (2) counterparts of the Assignment and Assumption of
Loan Documents;

Exhibit 1/ Page |
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iv.  One (1) Assignment of Receiver's Certificates which will be
attached to the three (3) original Receiver's Certificates;

v. Form UCC-3 Assignment of the UCC-1 Financing Statement
identified on Exhibit A to the Agreement;

vi.  Original notice of sale of loan documents as described in
Sections 3.2(e) of the Agreement; and

vii. One (1) counterpart of the final settlement statement (the
"Final Settlement Statement") prepared by the Title Company
executed by or on behalf of Seller.

2. Purchaser's Deposits: The undersigned, on behalf of Purchaser, is depositing
the following items (collectively, the "Purchaser's Deposits") with the Title
Company in escrow in connection with the above-referenced transaction:

a) Purchase Price: The full amount of the Purchase Price in the amount
of § less the $ held by the Title
Company as an earnest money deposit (including any interest earned
thereon), plus or minus any credits to or against the Purchase Price
agreed to by Purchaser and Seller and set forth on a final fully executed
Final Settlement Statement prepared by the Title Company, by wire
transfer of federal funds into an escrow with the Title Company by no
later than 12:00 p.m. (Central Time) on the Closing Date.

b) Assignment and Assumption of Loan Documents: Two 2)
counterparts of the Assignment and Assumption of Loan Documents;

c) Final Settlement Statement: One (1) counterpart of the Final
Settlement Statement prepared by the Title Company executed by or on
behalf of Purchaser,

3. Conditions. When:
a) The Title Company has accepted these escrow instructions; and

b) The Title Company has received and is holding all of Seller’s and
Purchaser's Deposits referred to in Paragraphs 1 and 2 above which are
duly-executed and acknowledged where required and is in a position to
disburse funds in accordance with the final fully executed Final
Settlement Statement prepared by the Title Company.

THEN, the Title Company is authorized and directed to proceed as follows:

a) Date as of the Closing Date the Closing Documents referenced in
Subparagraph 1(b) above;

b) Record:

(i) the Assignment of Mortgage and Security Agreement in the Office
of the Recorder of Deeds, Cook County, Illinois;

Exhibit 1/ Page 2
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(ii) the UCC-1 in the Office of the Recorder of Deeds, Cook County,
Illinois.

¢) Disburse to the Seller the proceeds of the sale in the amount set forth on
the final fully executed Final Settlement Statement and in accordance
with the following wiring instructions;

By Wire: Name of Bank:
Account No. o
Credit to: National Asset Management Agency
ABA Routing No.
Aftn:

The physical address of the Bank is:

d) Disburse to the Purchaser any amounts overdeposited by Purchaser with
the Title Company in accordance with separate instructions to the Title
Company from Purchaser;

¢) Deliver to Purchaser and Seller one (1) original of the Assignment and
Assumption of Loan Documents with original counterpart signatures;

f) Deliver to Purchaser and Seller a Final Settlement Statement with full
counterpart signatures; and

g) Deliver to Purchaser all the other items described in Paragraph 1 above.

4. Loan Purchase and Sale Agreement: Secller and Purchaser have entered into
the Agreement with respect to the sale of the Loan and these escrow instructions
are executed for the purposes of consummating the transaction described in the
Agreement. These escrow instructions do not amend, supersede, or modify the
Agreement, but the Title Company is to be governed solely by these escrow
instructions.

5. Closing Costs: Purchaser shall pay the legal fees and the expenses of its
attorneys and all fees necessary to record any documents relating to this
transaction, any charges incurred in connection with any escrow, title reports,
title endorsements, policies or continuations provided for herein, and any other
expenses or closing costs necessary to complete this transaction. Seller shall pay
its own legal fees and expenses.

6. General Provisions: The Title Company shall have obtained whatever
assurances it deems necessary from the appropriate parties to firmly bind itself to
fully and completely carry out these escrow instructions. In the event that for
any reason the Title Company is not prepared to comply with these instructions
on or before 5:00 p.m. Central Time on the Closing Date, then upon the written

Exhibit I / Page 3
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demand of the party not at fault, and without notice to any other person and
irrespective of any other notification, demand or instruction received from any
other person whether or not a party to these instructions, the Title Company is
directed to immediately return to the party not at fault its deposits. In the absence
of such written demand, the Title Company is directed to continue to comply
with these instructions without reference to the date referred to above.

[Remainder of page left intentionally blank. Signature pages follow on next page.]

Exhibit 1/ Page 4
QB\146754.00005\19721104.3



Case: 1:18-cv-01461 Document #: 1-1 Filed: 02/27/18 Page 92 of 94 PagelD #:152

These instructions shall not be modified or amended unless agreed to in writing and executed by
the undersigneds on behalf of Seller and Purchaser and by the Title Company.

SELLER: PURCHASER:

NATIONAL ASSET LOAN MANAGEMENT ,a
LIMITED, an Irish Statutory body

IRISH BANK RESOLUTION
CORPORAITON LIMITED (In Special
Liquidatin) (f/k/a as Anglo Irish Bank
Corporation Limited, f/k/a Anglo Irish Bank
Corporation plc), a corporation existing under
the laws of Ireland

By:
By:  Quarles & Brady LLP, their attormeys
By:
By: ] Name:
Name: Thomas A. McCarthy Title:  Its Attorney
Title: Partner
TITLE COMPANY:

CHICAGO TITLE INSURANCE COMPANY

By:
Name: Linda Tyrrell
Title: Senior Escrow Officer

Exhibit I/ Page 5
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10.

11.

12.

13.

14,

15.

SCHEDULE 1 TO ESCROW AGREEMENT

Facility Letter agreement between Lender and Borrower agreeing to a loan in the
amount of $54,500,000.00, dated July 18, 2006.

Promissory Note made by Borrower, payable to Lender, in the principal amount
of $54,500,000.00, dated July 20, 2006.

Mortgage and Security Agreement executed by Borrower in favor of Lender,
dated July 20, 2006, and recorded in the Office of the Cook County Recorder of
Deeds on July 31, 2006 as Document No. 0621243299.

Collateral Assignment and Security Agreement in Respect of Contracts, Licenses
and Permits, executed by Borrower in favor of Lender, dated July, 2006

Security Agreement, given by Borrower in favor of Lender, dated July, 2006.

Officer's Certificate to Security Agreement, executed by Borrower, dated July,
2006.

Environmental Compliance and Indemnity Agreement given by Borrower and
Guarantor in favor of Lender, dated July 20, 2006.

First Amendment to Facility Letter between Lender and Borrower, dated January
1, 2008.

First Amendment to Promissory Note executed by Lender and Borrower, dated
January 1, 2008.

First Amendment to Mortgage and Security Agreement executed by Borrower in
favor of Lender, dated September 11, 2008 and recorded in the Office of the Cook
County Recorder of Deeds on September 11, 2008 as Document No. 0825503092.

Second Amendment to Facility Letter between Lender and Borrower, agreeing to
increase the loan amount to $69,500,000.00, dated September 11, 2008,

Amended and Restated Promissory Note made by Borrower, payable to Lender,
in the principal amount of $69,500,000.00, dated September 11, 2008.

Affidavit given by Garrett Kelleher regarding ownership of Borrower, dated
December 29, 2008.

Third Amendment to Facility Letter between Lender and Borrower, dated April
27, 2009.

First Amendment to Amended and Restated Promissory Note executed by Lender
and Borrower, dated April 27, 2009.

Exhibit [ / Page 6
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16.

17.

18.

19.

20.

Forbearance Agreement between Lender and Borrower, dated April 21, 2010.

Subordination Agreement executed by Chicago Spire, LLC and by Shelbourne
Lakeshore Limited in favor of Lender, dated April 21, 2010.

UCC-1 Financing Statement filed with the Cook County Recorder of Deeds on
July 31, 2006 as Document No. 0621243300.

Loan Policy No. AC 0401511 issued by Chicago Title Insurance Company, with
an effective date of July 31, 2006.

Date Down Endorsement attached to Policy No. N01080780 issued by Near North
National Title as issuing agent for Chicago Title Insurance Company, extending
the effect date of the Loan Policy to September 11, 2008.

NOTE: Guarantor executed a Guaranty and a separate Non-Recourse Carveout Guaranty each
dated as of July 20, 2006 (collectively, the "Guarantees”). The Guarantees are not being
assigned as part of the Agreement and Purchaser shall acquire no right, title or interest in the
Guarantees, it being agreed and acknowledged that all rights in the Guarantees shall remain
with Seller.

Exhibit I/ Page 7
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Bid Instructions PLEA*'I!ITIBI';_FS

/ a\ October 3. 201 7TApsH15:-2013

Re: Bid Instructions — $92.8MM Matured Senior Loan Sale Secured by a 2.18-acre development site
located at 400 North Lake Shore Drive in Chicago, llinois {the “Project Light Loan”)

Ladies and Gentlemen:

The National Asset Management Agency (“Seller™), is pleased to invite you to bid on the purchase of the Project
Light Loan.

To be considered, your bid must be received electronically before 5:00 pm EDT on the following dates: (i) for
your initial bid (an “Initial Bid”), Tuesday, April 23, 2013, and (ii) only if invited in writing by Seller to submit
a best and final bid (a “Best and Final Bid), with respect to such Best and Final Bid, Thursday, May 9,
2013. No consideration will be given to bids received after this time.

Please e-mail your bid to Peter Nicoletti at peter.nicoletti@am.jll.com, Thomas Kirschbraun at
thomas.kirschbraun@am.jll.com and Maggie Coleman at maggie.coleman(@am.jll.com. Seiler reserves the right
to accept or reject any bid for any reason whatsoever or for no reason, in its sole and absolute discretion.

Each bid must be a firm and unconditional bid expressed in U.S. doliars, subject to the terms and conditions of
this invitation and in a form acceptable to Seller. Each Best and Final Bid must acknowledge acceptance of the
foltowing terms and conditions of the sale transaction:

1. The Project Light Loan will be purchased “AS 1S”, “WHERE 18”, “WITH ALL FAULTS” and
without representations or warranties, express or implied, of any type, kind, character or nature, and
without recourse, express or implied, of any kind, character or nature by Seller.

2. You should provide proof of funds in conjunction with your bid.

Bidders are permitted to bid on a JV arrangement.

2

4. The purchase price will be due to Seller in an expeditious timeframe following Seller’s delivery of
written notice to the successful bidder that its bid has been accepted by Seller. The Seller anticipates the
signature of a Loan Sale Agreement and closing within 10 calendar days of acceptance of a bid. The

Loan will trade and settle flat.

The Seller will prepare the transaction documents required in connection with the sale of the Project
Light Loan. The purchaser will be responsible for all fees, costs and expenses incurred on its own
behalf in connection with the sale of the Project Light Loan.

6. Your Best and Final Bid shall constitute a binding offer by you to purchase the Project Light Loan
for the price submitted to, and accepted by, Seller. Nevertheless, Seller shall not be obligated to sell to
you the Project Light Loan, regardless of whether Seiler has approved your bid. Seller reserves the right
to modify any of the procedures set forth herein or in the offering materials, accept or reject any or all
bids, regardless of bid price, or withdraw the Project Light Loan from sale, afl in its sole and absolute
discretion, for any reason or no reason at all.

7. You shall have signed a non-disclosure agreement with Seller prior to being provided the offering
materials. You are encouraged to review the files in the Jones Lang LaSalle secure data room and to
conduct all necessary due diligence in advance of the submission of your bid. The purchaser’s bid shall
be based on its independent review of all information it deems necessary to make its own credit analysis
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and decision and is made without reliance on the Seller or any other person. Neither any Initial Bid nor
any Best and Final Bid may contain any contingencies for additional due diligence.

8. You will include in your Initial Bid a warranty and disclosure (attached as Exhibit A) in compliance with
the Seller’s policy on sales to connected parties. In this regard, please note that any such disclosures will
be considered by the Seller on a case by case basis.

9. No site inspections will be available. No contact of any sort is permissible with the Borrower(s), or,
without limitation, their agents, affiliates, employees, consultants, vendors, tenants or landlord.

Thank you in advance for your participation,

Y ours sincerely,

Peter Nicoletti

Head of Global Loan Sales
Jones Lang LaSalle

Tel: +1 212 812 5754

E-mail: peter.nicolettifam.jll.com

15720287
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Appendix A

Save and except for the items that are disclosed in Section (c) below', the Bidder hereby warrants and

confirms that it is:

(a) not a person connected to Mr. Garrett Kelleher (the “Sponser™) where “person connected to the Sponsor”
means any of the following:

®

(c)

(@

(i)
(iii)

(iv)

)

a subsidiary company or related company (as defined in the Irish Companies Act and each or both
being referred to as “a Relevant Company™) of the Sponsor;

a company of which the Sponsor is the sole shareholder (“an Owned Company”),

a company controlled by the Sponsor that is to say the Sponsor has an interest (either alone or
together with (a) a Relevant Company, (b) a nominee (as defined in (iv) below) of the Sponsor, (¢}
a trustee of the Sponsor, (d) a person in partnership with the Sponsor in connection with any
credit facility or security or (¢) an Owned Company) in 25% or more of the equity share capital or
entitled 1o exercise or control the exercise of 25% or more of the voting powers at any general
meeting;

a nominee, or person who may or does in fact act at the direction, of the Sponsor or any of the
parties referred to at (i) to (iii) above;

a trustee (whether or not declared) where the beneficiaries include, directly or indirectly, the
Sponsor or any of the parties referred to at (i} to (iv) above.

Save and except the items that are disclosed in Section (¢) below, the Bidder further warrants and

confirms that:

(i) the consideration to be paid pursuant to the Sale and Purchase Agreement comprises the entire

(i)

consideration being paid or passing in any form from the Bidder in respect of the purchase of the said
loans;

that neither the Sponsor nor any person connected with such persons (as set out in section (a) above)
will receive, either directly or indirectly, any equity or profit share deriving from any equity position in
the loans, or the assets (or their proceeds) which are secured by those loans, or any shareholding or
interest or any other form of equity or profit share deriving from any equity position in either the entity
acquiring the loans or in any entity having control of such acquiring entity;

(i) the Bidder does not intend to retain the Sponsor and/or certain members of the management team as an

asset manager and/or developer,

The Bidder makes known the following matters by way of disclosure as against the warranties and
statements made in paragraphs (a) and (b) above:

' Such disclosures shall be considered by NAMA on a case-by-case basis.

15720287
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PLAINTIFF'S
EXHIBIT

¥ 42

$69,500,000 MiLLION LOAN ACQUISITION OPPORTUNITY - SHELBOURNE NORTH WATER STREET, L.r. MARCH 2013

CQONFIDENTIALITY AGREEMENT

Jones Lang LaSalle has been retained on an exclusive basis by the National Assct Management Agency ( “NAMA”) to act as financial
advisor with respect to the solicitation of offers in connection with the sale of a certain loan (the “Loan”) secured by a mortgage
encumbering a development site located at 400 E. North Water Street in Chicago, Illinois (the “Property™), which Property was formerly
proposed to be used as the development site for the Chicago "Spire” (the "Preposed Transaction”).

In this agreement, "Informational Materials" means all information regarding the Loan, the Property and the Proposed Transaction,
including (without limitation) all information contained in any Information Memorandum which is issued to you, the undersigned (the
“Potential Purchaser") in respect of the Proposed Transaction, all financial, technical, operational, commercial and management data,
know-how, marketing materials (along with any photographs, maps and artwork contained therein) and all legal documentation pertaining
to the title to the Property and the security underlying the loan, which is directly or indirectly disclosed in whatever form (including,
without limitation, in written, oral, visual or electronic form, or on tape or disk} by or on behaif of (a) NAMA and/or Jones Lang LaSalle or
any of their officers, employees or professional advisors; {(b) any obligor under the Loan or any of their officers, employees or professional
advisors; or () any Participating Institution (as that term is defined in the National Asset Management Agency Act 2009) or any of their
officers, employees or professional advisors, to the Potential Purchaser, and includes the fact that the prospered Transaction is under
consideration, the fact that such information has been disclosed to you and that discussions or negotiations have or will oceur regarding the
Proposed Transaction (fogether with the status of any such discussion or negotiations).

Informational Materials will not include information or documents that (a) the Potential Purchaser can demonstrate were known by
Potential Purchaser prior to the disclosure thereof by NAMA or Jones Lang LaSalle; (b) came into the possession of the Potential Purchaser
from & third party which is not under any obligation to maintain the confidentiality of such information; (c) has become part of the public
domain through no act or fault of the Potential Purchaser in viotation hereof} or {d) the Potential Purchaser can demonstrate were
independently developed by or for the Potential Purchaser without the use of the Informational Materials or any of them.

NAMA will not permit the disclosure of any Informational Materials to a Potential Purchaser unless and until Potential Purchaser has
executed this agreement. Upon Jones Lang LaSalle’s receipt of this executed agreement, the informational Materials will be provided for
the Potential Purchaser’s consideratien in connection with the possible purchase of the Loan, subject to the conditions set forth herein.

1. All Informational Materials shall be held in the strictest confidence and shall be used solely for the purpose of Potential Purchaser’s
consideration of a purchase of the Loan and shall not be copied or reproduced except as necessary for the consideration of the purchase of
the Loan. Within three days of NAMA’s or Jones Lang LaSalle’s request, Potential Purchaser shall either (a) return all Informational
Materials and copies thereof (whether made in physical or digitalized form, and including any notes made from such Informational
Materials) to Jones Lang LaSalle, or (b) destroy all Informational Materials and copies thereof (whether made in physical or dightalized
form, and including any notes made from such Informational Materials) and provide Jones Lang LaSalle with written certification of such

destruction.

2. The Informational Materials may be disciosed to the Potential Purchaser’s employees, legal counsel and institutional enders (“Related
Parties™) only on a “need-to-know” basis for the purpose of evaluating the potential purchase of the Loan; provided, however, that Potential
Purchaser shall {a) inform such Related Parties of the confidential nature of the Informational Materials; (b} ensure that each such Related
Party shall comply with the terms of this Agreement; and (¢) shall be responsible for a breach of this agreement caused by such Related
Parties,

3. The Potentia} Purchaser and the Related Parties shall ensure that all Informational Materials are at all times protected with security measures
and a degree of care that apply to their own confidential information, and shall keep the Informational Materials separate and under their
respective control and in their possession.

4, If any court or governmental authority requires the Potential Purchaser to disclose any portion of the informational Materials, the Potential
Purchaser shall, to the extent permitted by law and legal process. (a) provide NAMA with prompt written notice of such requirement and (b)
cooperate with NAMA in a commercially reasonable manner in obtaining any protective order or other remedy sought by NAMA with
respect to such requirement. 1f no such protective order or other remedy is obtained, then the Potential Purchaser may disclose only that
portion of the Informational Materials that in the reasonable opinion of the Potential Purchaser’s legal counsel is legally required to be
disclosed, and shall exercise all commercially reasonable efforts to obtain reliable assurance that confidential treatment will be accorded the
Informational Materials.

5. The Potential Purchaser understands that (a) this agreement is made for the benefit of NAMA and Jones Lang [aSalle and that either party
may enforce its provisions, and (b) all inquiries and communications with respect o the contemplated sale of the Loan must be directed only

to Jones Lang LaSalle.

6. The Potential Purchaser shall not, without the written consent of NAMA or Jones Lang LaSalle (a) disclose (other than to Related Parties)
the fact that discussions or negotiations are taking place concerning the possible acquisition of the Loan or any of the terms thereof; (b}
contact any obligor or guarantor under the Loan with respect to the subject matter hereof; or (c) cantact any entily or individual representing

NHP2
QB\19797621.4
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an entity regarding the status of the foreclosure case for the Property that is currently pending in the Circuit Court of Cook County as Case
No. 10-CH-27970.

7. For the avoidance of doubt, all information and documentation contained in the electronic data room for the Proposed Transaction shall
constitute Informational Materials. It may be a condition of gaining access to such data room that the Potential Purchaser and the Related
Parties accept and comply with data room rules, and the Potential Purchaser hereby undertakes to comply with any such data room rules,

8. The Informational Maierials do not purport to be all-inclusive or to contain all information that a prospective purchaser may desire. The
Potential Purchaser understands and acknowledges that neither NAMA nor Jones Lang LaSalle, nor any of their employees or agents, make
any representations or warranties as 10 the accuracy or completeness of the Informational Materials and that the information has not been
independently verified by NAMA or Jones Lang LaSalle. The Informational Materials are not guaranteed as to completeness or accuracy
nor are they intended as a substitute for independent due diligence and analysis by the Potential Purchaser. Potential Purchaser
acknowledges that neither NAMA nor Jones Lang LaSalle has any responsibility to update the Informational Materials.

9,  The Potential Purchaser acknowledges it is acting as a Principal or an Investment Advisor with respect to the proposed purchase of the
Loan, and not as a broker, and will not look to NAMA or Jones Lang LaSalle for any fees or commissions.

10. The Potential Purchaser hereby agrees to indemnify and keep indemnified NAMA and its respective affiliates, shareholders, directors,
officers, employees, agents and successors and assigns against and from any loss, damage, claim, liability or expense, including attorney’s
fees, arising out of any breach of any of the terms of this agreement or arising from any broker, agent or finder claiming by or through the
Potential Purchaser.

11. The Potential Purchaser acknowledges that the Loan is offered subject to withdrawal from the market, change in offering price, prior sale or
rejection of any offer because of the terms thereof, lack of satisfactory credit references of any prospective purchaser, or for any other reason
whatsoever, without notice, The Potential Purchaser acknowledges that the Loan is being offered without regard to race, creed, sex,
religion, or national origin.

12. The Potential Purchaser represents and warrants that (i) it is duly organized and validly existing under the laws of the jurisdiction in which it
is incorporated or formed; (ii} it has the power and authority to enter into this agreement, and (iif) its obligations under and in connection
with this agreement constitute its legal, valid, binding and enforceable obligations.

13. Money damages may not be a sufficient remedy for the breach of this agreement, and NAMA is entitled to seek specific performance and
injunctive retief or other available equitable relief as a remedy for any such breach. In any action to enforce the terms of this agreement, the
non-prevailing party shall be responsible for payment of the prevailing party’s reasonable attorneys® fees and expenses incurred in any such
action. Upon execution of this agreement, this will become a binding agreement and will be construed in accordance with [llinois law,
without regard to conflict of law principles. The obligations in this agreement shall remain binding and in effect for a period of three (3)
years {from the date hereof.

If yeu are in agreement with the foregoing, please return one original signed copy of this agreement to leslev. fani@am.jll.com or by fax (312-938-
1193).

POTENTIAL PURCHASER:

Accepted and Agreed To This Dav of .2012
SIGNING PARTY DEAL LEADER/RECIPIENT OF DILIGENCE AND MARKETING MATERIALS
(Party Authorized to Evecite} {If Different Than Signing Party; If the Same Write “Same”}
Company: Name:
By: - R o Address:
Name: o Phone:
Title: . o Fax:
Date: _ E-mail: .
NPH2

QBAI9797621.4
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;nes Lang LaSalle (JLL"), as exclusive advisor to the National-Asset Managgmgnt Agency (the "Seller"), Is pleased to

present the opportunity to acquire a matured $92.8 million* senlor loan (the "Loan") collateralized by a 2.18-acre >\

R

i
g
development site located at 400 North Lake Shore Drive in Chiéa,QpAillnois {the "Property”), The Property was orlginally 1“
¢
!
!
§
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intended to be the site for the Chicago Spire skyscraper. &{7

indicative bids for the Loan will be taken on April 23, 2013,
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! premler location - ' i

]

The Property is Jocated in downtown Chicago near the mouth ‘of the Chicago River as it connects to Lake Michlgan, It 4

is In the Streetarville neighborhood,-an astahlished submarket that is one of the most affluent and desirable in §

Chicago. At almost $100,000, the median household Income in Streaterville Is mora than double that of the ¢ity and

over 90% greater than that of the United States. The Property Is surrounded by Chicago's most famous attractions,

inctuding Navy Pier, Mittennium Park and the Michigan Avenue shopping district. b
1&

Extraordinary views

T

positioned as It Is with frontage along the Chicago River, Lake Shore Drive and Ogden Slip, bullding(s) on the site will
. offer perpetually unobstructed views of Lake Michigan, which drive the highest residentlal prices in the city.
i Additional view corridors down the Chicago Rlvar, towards the celebrated downtown skyline and along Chicago's 2

I \::;front. prasent the opportunity o build & new landmark as iconic as the John Hancock Building or Willls Tower.

Quistanding access

i The Property benefits from a prestigious Lake Shore Drive address and outstanding accessibility. it is the ouly site in

| Chicago that has dedicated access dlrectly from Lake Shore Drive. The Property enjoys excellent pedestrian access
and connectivity to downtawn Chicago. The site Is walking distance to the "Loop” (Chicago's Central Business

! Districy), the Michigan Avenue shopplng district and the other amenities and attractions the city has to offer.

A ST

High density development

The Property is currently entltled for a 150-stoty residential condominium project containing 1,200 residential units.
As originally designed, the Chicago Spire would have been the tailigst’ building in the world. Appraved entitlements

for the Spire’s planned development agreement provide for a Floor A_rea R.:-,\tio._(FAR) of 25; allowing construction of
more than 2.3 millien square feet. o

PP PIE PRERPR R RS

_ninishing supply of competing sites

Opportunities for substantial future carnpetition in Streeterviile have dwindled constderably as the few rermaining
parcels have been developed. Today, only a handful of Inferior development pads remain, surrounded by other high-
rises. The Property is the last Stresterviile pad afong Lake Shore Drive, the only remalning site that can provide
pratected views, and the anly site providiag a direct off-ramp from the Drjve.

Residential market recovery

In the past few years, virtuafly all new residential constructlon in Chicago has been multifamily rental product. The
pravious oversupply of condominium product has been absorbed in Streeterville, The developer of the Propérty will
" be positioned to deliver new construction condominiums to meet a resurgent demand for ownership housing.

omplete

L oy AT e

Foreclosure process substantially ¢

.
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A.loan purchaser has the potential to benefit from substantial work completed by
process to completion, The Selier's motion for summary Judgment against the borrower was granted in October

2011,
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*Includes accrued interest and fees.

23
National Loan Sale Teant - Local Market/Development Experts %
i
: g
. Peter Nicolett Jere Lucey Tom Kirschbraun Scott Mifler i
: R ‘4 of Special Asset Managtng Director Managing Director Managng Director
| .vices & Loan Sales jere.ducey@am jil.com thomas.kirschbraun@am.jil.com  scott.milier@am. ll.com
peter.nicoleti@am.jlicom  +1 212.812.5872 +1 312.228.2265 +1 312,228.2266 g
+1 212.812.5754
Maggle Coleman Krupa Shah Liz Gagliardi Marla Glesemann ;
Executive Vice President Associate Vice President Assoclate
maggie.coleman@amjil.com krupa.shah@am.jil.com liz.gagliardi@am,jil.com ‘marta.glesemann@am il .com
| +1212.812.5720 +1212.418.2666 © o #1312.228.2497 +1312.228.3572

1
i
h

i

For questions related to the Confldentiality Agreement,

Deht Financing Expert please contadt:
"‘5"'._.'.|. e
Dustin Stofly o . Lesley Fan,
Executive Vice Prasident Adalyst i ] )
i astolly@am.jil.com lesley.fan@ah'a'.,]il.co'm '
"212.812.5881 +1 212.812.6447 .

PN, 917.723.4845
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DISGLAIMER

This Confldential Loan Offering Memorandum (the “Memorandunt”) is being provided solely for informationa! purposes
and solety for the use of Cettaiu'fdentxﬁ'ed‘redplents inrconnectionrwith the possible acyuisition-of « $92.8 million matred’

. senlor loan {including accrued default interest and penalties) (the “Loan”} described herein, and is not to be used for any
ather purpose or made avatlable to any other party without the prior wrliten cansent of National Asset Management Agency
(the "Seller™), Irish Bank Resolution Corporation {In. Special Liquidation) {f/k/a Anglo Irish Bank Corporation ple) (the
“Lender”) or the Seller’s exclusive agent, Jones Lang LaSalle (*JLL"). This Memorandum is subject to the C'onﬁdent.lali!y
Agreement you signed In conaectlon with your potential puchase of the Loan.

This Memorandum does not constitute an offer to sef] (including, without limitation, an offer to sell securities) or a saticita-
tan of an offer to purchase (including, without limitation, an offer to purchase securities) by any person.

This Memormdum was prepated by JLL based on select information supplied by tlm Sélles, identified third party sources
2nd informatlon developed by JLL through third party reports and souxces. b3 conm.ns selm mformatlon ahout'the Luan,
but does not contain aft the information necessary to evaluate the acquxsmon ofthe Lom ot any other transaction., The fi-,
nanclal projections conteined heceln {or in any other evaluation matenal. ).ncludlng any JLL ‘due dlhgence websites) are for
general reference only. They are based an assumptions relating to the overall economy and Jocal campetition, among other
factors, Accordingly, actual results may vary materially from such pmjecttons. Wh.lle the information contained in this
Memarandum and any other evaluation material is believed to be reliable, none of JLL,Seller, Lender or any of their respec-
tive officrs, dlmctor;, agents, employees or independent contractors (collectlyely, the *Providers”) guarantees its' accuracy
or completeness or makes any othier representation or warranty with :'espect tn such inforiation. The Providers disclaim

all liabiity for any use or mlsuse of this Memnorandwm, fot any erross or omissiens in this Memorandum, or for any x'esult- ’

tng loss or damage, whether direct, indirect o consequential or otherwise suffered by the recipient of this Memorandlun or
any other person, The Providers have no obligation to update any informatton in this Memorandum. ?as;per{ormmce or
any prediction, projection or forecast on any matter, including without limitation, the Loan or any economle trends, is not
necessarily indicatlve of any future or likely performance. '

Accordingly; 2 prospective buyer (or ather puty aut.horized by the prospective buyer to use such matertal solely to facilitate
the prospective buyer’s investigatton and subjact to the the Conbder enual[ty Agteement) aust mwmﬁfw
tigatlons; peajEctiond And concluslons regarding the acquisitlon of the Loan wthaut t reliance on thls Memorandum ox any

“other & eyaluation material, This Memorandur is not intended to be relied on to ma.k.c any Tvestment decision and dogs not
m« ore recommendxtion for the purchase of the Loan. This Memorandum was prepared without
regard to the specific objectives, financial situztion or needs of any particnlar person wha may receive it. Al reclplents
of this Memorendum should seek advics from thelr own attoméys, accountants, engineers and environmental experts 2
applicable and subject to the Confidentiality Agreement. . '

BISCLAIMER

of
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JONES LANG LASALLE
08 /

T

e

Jones Lang LaSalle ('JLL"), as exclusjyaady_isnrfib National Asset Management

Agency (“NAMA” or “Seller"), i pleased to,present the opportunity to qualified

jnvestors to acquire a maturtd $92.8 millio seniar loan* (the “"Loan”) coflateralized

by a 2.8 acre development si\e,_ Iocated}( 400 North Lakeshore Drtve inGhicago,
s ifiidis (the “Property”). This offéririg represents a rare opportunity to.canteok.. $

ane of the last premier watenfront development sites in North America,

=

-~ —

Tocated ifi the préstigious Streetervilie nelghbcm of downtown Chicago, the Property was originally
acquired as the site of the “Chicago Spive.” As contemplated, the Chicago Spire would have totaled 1,200
residential units and soared to  height of 2,000 feet, thereby making it p"né of the tallest bulldings in the
world, Currently zoned for downtown mixed use develbﬁmc:rx,i:(whicﬁ' permits as of right development

of office, hotel, for-sale residential, multifamily rental and restaurant space).'the-slté provides the unique
opportunity to déveloP a high density project with unobstructed viéw_'s in perpetuity of Lake Michigan,

Navy Pier and the celebrated Chicago skyline, _wm o m=="" """ 7 0 m T
T P BT =N

e f

" TheToan is‘co';npﬂrised of five facilities, which were drawn between fuly 2'066 and December 2008 forthe \ ’
purpose of acquiring and improving the Property. Currently, the Loan Has an outstanding principal bal-

\ ance of $82.8 million and accrued default interest and penalties of $10,0 million. Foreclosure proceedings

against the Borrower are in progress. In October 2011, the Seller’s motion for summary judgment against

BUDRUE - e it e s em . em b

_ the Borrawer was granted.
~____ e
The Property was originally purchased for the proposed “Fordham Spire” by the Chicago developer, Ford-
ham Comtpany. The development plan Included both 2 hospitality 2nd residential component, in addition to
2 tall broadcast antenna mast, In July 2006, the Property was acquired by Shelbourne Development Group
(the “Borrower"), who renamed the development the “Chicago Spire.” The new development plan removed
the hospitality component and antenna, and contemplated a total height of 2,000 feet, thereby making the

Chicago Spire the tallest building in the world. There bas been no construction at the Property since 2008,

“Including accrued default intecest and penaitios
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EXEBUTIVE SUMMARY
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PROPERTY SUMMARY

Ghicago Spire Site

7 400 Naoth Lake Shora lrtve, Chicago, finois

3 owantown Mixed Uss (04} - alows for wida range of uses,
including, btst not iimited to, residential, hotel and restadeant uses

o] Shicapo Rivar to the seuth; Oaden slfg to the aonth; Lake Shong
Drive to the sagt; East Nonth Watep Strael to tha west

-7

FACILITY SUMMARY
Faciily Data deawn uumr?:ﬁ:;‘t nmnu?:;fit::?:lngg A?netm?ﬁ‘ﬁ; inutgga.std fffﬁa’: mez?-l::g: Caupon Dafault rate Matunity
A 7720/2006 $60.000.00 860,583,239 S1iT7a $6i8,772.008 $42674012  LBOR+266%  Coupon+4.00% /2008
B 70/2006 $4500,000 8695022 $547.260 $8,009.481 S4267812  UEOR+3B0%  Coupon +400% 10/2/2008
H 6/30/2608 §5.000,008 85,468,023 §nawr 86877204 §42578  LBOR+450%  Coupon» 4.60% 16/212008
] 72872008 $6,000,000 $6,858,029 s $6.872.201 S4e7me  UBOR+450%  Coupon +4.00% 10/2/2008
£ §6,677.201 S426M B2 UBOR+450%  Coupon+4.00%

12/31/2008 $6,000.000
e

85,956,028 g7

10/2/2009
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Nr
L

Premier location

The Property is located in downtown
Chicago near the mouth of the Chicago
River as it connects to Lake Michigan. It
is in the Streeterville neighbothood, an
established submarket that is one of the
most affluent and desirable in Chicago. At
almost $100,000, the average household
Income in Streeterville is more than
double that of the city and over 0%
greater than that of the United States,
‘The Property is surrounded by Chicago's
most famous attzactions, including Navy
Pier, Millennium.Park and the Michigan
Avenue shopping district.

Extraordinary views
Positioned as it is with frontage along
the Chicago River, Lake Shore Drive and
Ogden Slip, building(s} on the site will
offer perpetually unobstructed views of
Lake Michigan, which drive the highest
residential prices in the city. Additional
view corridors down the Chlcago River,
towards the celebrated downtown skyline
and along Chicago’s lakefront, present the’
opportunity to build a new landmark as
" iconic as the John Hancock Bmldmg or
Willis Tower.

[utstanding access

The Property benefits from a prestigious -
Lake Shore Drive address and outstand-
ing accessibility, It is the only sitein
Chicago that has dedlcated access ducctly
from Lake Shore Drive. The Property
enjoys excellent pedestrian access and
connectivity to downtown Chicago The

site is walking distance to the “Loop”
(Chicago’s Central Business Distzici)\,\hé

city has to offer,

High density development

The Property Is curréntly entitled for

a 150-story residential condominium
project containing 1,200 residential units,

EXECUTIVE SUMMARY
08

As originally designed, the Chicago Spire
would have been the tallest residential
building in the world, Approved entitle-
ments for the Spire’s planned development
agreement provide for a Floor Area Ritio
(FAR) of 25, allowing construction of
more than 2.3 million square feet,

Diminishing supply of sompating sites
Opportunities for substantial future com~
petition in Streeterville have dwindled
considerably as the few remaining parcels
have been developed. Today, only a hand-
ful of inferior development pads remalin,
surrounded by other high-rises. The
Property is the last Streeterville pad along
Lake Shote Drive, the only remalning site
that can provide protected views, and the
only site providing a direct off-ramp from
Lake Shore Drive.

Residentiat market recovery
Io the past few years, virtually all new res-
idential construction in Chicago bas been
-multifamily rental product, The previous
'ovarsup ply of condominium product has
‘been absorbed in Streeterville, The devel-
oper of the Property will be positioned to
deliver new copstruction condominiwms
to meeta tesurgent demand fomwmrshxp

housing,/

,./ﬁweclnsura procass sutistantially

completa

A loan purchaser has the patential to ben-
efit from substantial work completed by
the Seller to bring the foreclosure process
to completion. The Seller's motion for
summary judgment against the borrower
was granted in October 2011,

Michigan Avenue shopping district and »
the other amenities and attractions the _ e )
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EXECUTIVE SUMMARY
1

TRANSAGTION GUIDELINES

The offering for the Loan is being distributed exclusively by JLL to a select group of qualified {nvestors,

'The prospective purchaser(s) will be selected by the Seller in consultation with JLL on the basis of price,

the bidder’s financlal strength, level of discretion to Invest funds, experience n closing similar-transac-
tions, due diligence and industry reputation. Please note that the Seller will consider varying JV structures.
All prospective Investors have been required to signa Confidentiality Agresment prior to receiving this
Offering Memorandum, loan documents, and other due diligence materials. Indicatlve bids will be taken

on Apxil 23, 2013,

' fiational Loan Sale Team:

Peter Nicoletti

Head of Special Asset
Services & Loan Sales
peter.nicoletti@amjll.com
+1 212 812 5754

Jere Lucey

Managing Director
jereucey@amjil.com
+1212 812 5872

Maggie Coleman

Executive Vice President
maggie.coleman@am.jil.com
+1212 812 5720

Krupa Shah

Assaciate
krupa.shah@am jll.com
+1 212 418 2666

lacal Market/Development Experts:

Tom Kirschbraun. Lo ;'-.'" Scott Miller

Managing Director .. " "~ Managing Director
thomas.kirs‘ch.braun@am.}il.com scott.miller@zm jlLcom
312282265 . +13122282266

Liz Gagliardi . - Maria Giesermann. *

Vice President " Associate L.
lz.gagliardi@amjll.com *  maria.giesemann@am.jll.com
+1 312 228 2497 +1 312 228 3572

For questions ralated to the
flue Diligence Site, pleasa contact: .

Lesley Fan

Analyst
lesley.fan@am jll.com
+1212 812 6447
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AN OVERVEE

In Nily 2006, Anglo IrishrBank Corporation {the “Lender”).made.2.$54.5 million loan to Shelbourne North
Water Street LB, {the “Borrower”) for the purpose of acquiring a 2.18-acre development site located at 400
Narth Lake Shore Drive in Chicago, Iliinols (the “Property”). The Joan consisted of 2 $50.0 millionlean
with an interest rate of LIBOR + 2.65% (“Facility A"} and a $4.5 million loan with an interest rate of LIBOR
+3.50% (“Pacility B collectively with Pacility A, the “Facility”}. The Facllity had an initial matyrity date of
December 31, 2007,

The Pacility was secured by, among other things, a First Legal Mortgage over the Property end imprave-
ments relating thereto; and a Full Principal Repayment Guarantee, a Full Interest & Carry Guarantee and
an Bxculpatory Guarantee (the “Guarante es™) for standard carve-outs from Garrett Kelleher {the “Guar-
antor™), Conditions precedent to the drawdown included 2 minimum net worth of €350.0 million and a
minimum “as-1s” value of the Property not less than $64.0,mllli9h.'}’urtf;ermore. a loan-to-value covenant
of 85% was established. The Guarantees ate not lncludét.i' ag p:gﬁ of 'th'i'é 6ffering.'~ . ' ’

OnIa‘nu;\ry 1, 2008, the Pacility was amended to extend'the.mdturlt‘}"' déta to December 31, 2008, The Bor-
rower paid an arrangement fee of $272,500. Additionally, the inerest.zate marginwasadjusted 10 2.72%.

On Septembe 11, 2008, the Facility was ameaded for the secondtime. The Second Amendment detailed
the follawing disbursement schedule, which includes $15.0 million of additional advances under the
Facility:

- $50.0 miltion {“Pacility A”) was disbursed on or about July 20, 2006;

- $4.5 million (“Factlity B") was disbursed on or about July 20, 2006;

. $5.0 million {"Pacility C") was disbursed on or about June 30, 2008;

- $5.0 million (“Facility D") was disbursed on or about July 28, 2008; and

< $5.0 miltion (“Bacllity E") was to be disbursed on or about December 31, 2008,

The interest rate margins for Facllity A and Facility B were adjusted to 2.65% and 3.50%, respectively. The
\nterest rates for Facility C, Facitity D and Facility E were set to LIBOR + 4.50%, Further the maturity date
for Facility A, Facllity B and Facility E was set to June 30, 2009; and the maturity for Facility C and Facility
D was set to March 31, 2009

Qn April 27, 2009, the Facillty was amended for a third time extending the maturity date to October2,
2009, The Third Amendraent stated that the aggregate amount owed as of March 31, 2009 was $70.5 mil-
lian, including unpaid interest and fees.
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§,000,000

85,968,023

s $8.872.201
- $9.908.567 Ji

S pRen:

C g
LOAK OVERVIEW
1§
On April 24, 2010, the Borrower and the Lender entered into a FPorbearance Agreement through which the
Lender agreed to forbear from taking any legal action to enforce the Loan Documents againgt the Borrower
and/or Guarantor through September 30, 2010. At the time of the Forbearance Agreement, the total out-
standing amount, including accrued default interest and fees, was $74.5 million.
Currently, the Loan has an outstanding principal balance of $82.8 million and accrued default Interest and
penaliies of $10.0 million. In addition to the lien of the mottgage, there are mechanic's Hen clatms agednst
the Proparty.
Tlinois employs @ judicial foreclosure process. The current lender has Initfated foreclosure proceedings
“inst the Borrower. In October 2011, the Lender filed a motion for summary judgment agalnst the
.sorrower, which was granted, The Lender also filed a motion for summary judgment against certain of the
meshanic’s Hen-claimants, For more information on the mechanics liens and status of.enforcement please
visit the virtual data site.
Founded in 1987, Shelbourne Development is a development and real estate firm based in Chicago. |
Shelbourne develaps office, residential, retail and mixed use properties and has projects in continental,
Europe and the United States with the majority of their development centered iy Ireland. | ’
Over the last several years, Shelbourne has had receivers app.oixite;i over lt§ ;\ss_.et.g in the .Unitf.d States.
The Chicago Spire represents Shelbourne Development’s tast project in the United Statés.” ’
3 -
livighnet Outstanding  Accrtad default 098 « dafault L0an bialance . )
Facility Jats drawn commitment  principal batance Intapagst + fgas Intepest » Fees . peracrs Coupon Default rate Maturity
k 772008 50,400,000 563,050,258 S8 860,772,008 S4257092  LIBOR#260%  Goupen+ 400% 10/22008
8 72008 $4700.000 $8362.221 $647.280 §8,000.481 $42.57812  LIROR+350%  Eoupon «4.00% /272008
Tt 6/30/2008 $6.000.000 $5.859.023 sy . A7 342674812 UBOR+4.50%  Coupon 400% 0722008
B T2I008 $§.000,000 §6.408.023 srem 6871201 §42.57481  UBOR+450%  Coupon+4.00% 1074/2009
12/3172008 $42.674812  LIBOR+440%  Coupon+ 4.00%

1072172008
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KEY LOAN TERMS

4 Sholbourne North Water Stoeet, L.

Gaprett Kelenep

1 Sanior mortgage foan

fion-parforming

1 Fen

1/18/2006

5| Facilty & 7/202008
;‘-1,‘-;1 Facllity 8: 7/20/2008 -
1 Facilicy £ 6/30/2608

S None

Hone

| Facility A: 11808 « 2.65%
Facility B: LIBOR + 3.50%
/| Facility G: LIBOR + 4.60%
) Facifity D: UBCR + 4.50%

4

B

4 Faclty £ B0R »4.50%

Coupan + 4 00%

LOAN DYERVIEW
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The Drake 13 Trump International
The Westin 19 Hyatt
Foup Sgasans 15 Swissotel
Sofitet 18 Falvmant
Ritz-Carltan

Park Hyatt

The Peninsula

W Hote!

HMarrlott

The Conrad

{ntercentingntal

Sheraton
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(ak Street Beach
John Hancock Sentes
Lake Shora Park
Navy Plep

Tribune Tower
Wrigley Building
Milennium Park
Dusahte Park
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PROPERTY DESGRIPTION

Preeminent location
The Property is located in Streeterville, one of the premier neighborhoods in Chicago

with celebrated architecture, high-end retail, luxury four-star hotels and world-re-
nowned restaurants. Streeterville is bounded by the Chlcago River to the south,
Michigan Avenue to the west and Lake Michigan to the north and east. Residents are
within walking distance from the Loop (Chicage’s Central Buslness District) to the
south and the premier shopping destination of Michigan Avenue to the west,

eterville’s incomparable location drives both lts affluence and growth. The neighbor-

hood population has increased nearly 15% from 2000, and today there are approximately
18,000 residents within Streeterville's area ofless than one square mile, This papulation.
growth is expected to continue until the few remaining development sites are finally
built out. Streeterville is one of the wealthiest areas in Chicago, with average household
incomes of more than $100,000, Streeterville’s concentration of wealth has driven signif-
icant new development in the neighborhood over the past decade, and will cantinue to
‘do 50 as the economy continues to recover.

The Streeterville submarket is also home to world-class redical institutions, inclading
Northwestern Memorial Hospital, Lurfe Children’s Hospital and the Rehabilitation
Institute of Chicago,

Situated just east of the Property is Navy Pler, the most vlsxted tounst attractxon in Chx-
cago. Navy Pier extends three- -quarters of a mile into Lake Michigan and i ishome'to the
Chicago Children's Museum and the Chicago Shakespeare Theatre, Mote than eightn mil-

visitors come to Navy Pier every year for sightseeing tours and cruises, in.addition
" dining, entertainment and expasitions. James Corner PField Operations, responsible
for such remarkable public projects as Santa Monica Civic Center Parks and New York’s
High Line, was recently engaged to carry out an extenstve redesign of Navy Pler.
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PROPERTY DESGRIPTION

Exceptional Site

‘The Property is truly irreplaceable, Situated in the Streeterville market, the Property is
bound by the Chicago River to the south and Ogden Slip to the north. Immediately west
of the Property is an exclusive residential enclave of three-stoxy townhouses and thir-
ty-story condo towers, DuSable Park, a 3.24-acre urban park situated on Lake Michigan,
is located across Lake Shore Drive beyond the site’s eastern boundary. This remarkable
location provides seclusion and exclusivity within the heart of & 24-hour metropolitan

downtown.

Bound by water and parks at three of its four borders, the Property offers guaranteed
sbstructed sight lines in almost every direction, making it one of the most exceptlonal
uevelopment opportunities in North Amerlca.

Access

With access from both the castern and western boundaries of the site, the Froperty

enjoys strong linkages to downtown Chicago, The western edge of the site is-accessible

from East North Water Street, a two-lane, tree-lined residential street which ends at the
_Property. The eastern boundary of the site is adjacent to Lake Shore Drive with two dedi-

cated ramps, affording the site direct access to and from this major thoroughfure,

By

wiki;

1
=
g
i

il

bl
.mﬂ\: W LTILTY
=% T

PROPERTY OVERVIEW
2




“
% .

JONES.LANG LASALLE
28

Case: 1:18-cv-01461 Document #: 1-3 Filed: 02/27/18 Page 33 of 51 PagelD #:192

| B o)

NN L

&b T — .

J0\S

The underlying zoning of Downtown Mixed Use (DX) allows for wide  features. The development plan appruv-eﬁ ZBG?Tor/th;E}:icago
range of uses, including, but not limited to, residential, hotel and Spjée” on the Property allowed for construction of 1,200 residential
restaurant uses, This flexibility of uses combined with the significant hits and a Floor Area Ratlo (FAR) of 25, As such, that agreement
allowed fot over 2.3 million square feet of development. The Chicago
Spite's development agrgement expives in May 2013. The new owner
The Property is fully entitled as part of the Planned Development of the Property will lik;fy need to negotiate a new development
(“PD") No. 368. This PD was originally cteated in 1985 on land agreement.
referred to as the Chicage Dock and Canal Property, a 61-acre assent- —_—
blage running east from Michigan Avente ta the lakefront, The PD The following sample represents the most recent notable developments

approved density provides for multiple development opportunities.

 created to convert a former industrial areainto the dense mixed-  InChicago and their approved development plans. They are-indicative
use community existing there today. Bach parcel within PD 368 must  of denslties allowed in downtown Chicago:
go through-a separate negotiation to define massing and final design-

RECENTLY APPROVED DT

1, Trump Hotel and Tower
Completed in January of 2008, this 92-floor skyscraper is the second

tallest building in the Western hemisphere. The project tncludes a 339-
room hotel and 486 residential condominium units, and was approved
for an FAR of 26.0.

2. Walf Point
The most recent large development proposed in the City of Chicago,
If Point is a $1 billion development, jointly sponsored by The Hines

rganization and the Kennedy family. Plans call for a maximum
of 450 hotel rooms and 1,410 residential units In three towers with
"an approved maximum FAR of22.6. This project Is pending final
approval; however Wolf Point has received support from the Alder-
man and was approved by the City of Chicago Planning Commission.

3. 500 North Lakeshore Dvive

‘This 47-story development project, sponsored by the Related Compa-
nies, is currently under construction, This development secured an
FAR of 18.0 and upon completion in 2013, the project will contain 500

luxury rental units,

4, AL River North

Currently under construction, this S6-stary residential tower will
have 409 rental units. The project is slated for completion in July 2013
and was approved for a FAR of 16.6.
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CHICAGO LOGATION OVERVIEW

ith the second largest labor peol in the Wnited States and.a.gross
regional product of over $500 billion, Chicago. has ene of the world’s
largest economies, Chicago is a leaderin key industries, imcleding
business and financlal services, manafacturing, and transportation

- and distribution, and has been named the most balanced economy in

the United States by Moody’s due to its economlc diversification. Asa
global gateway city, Chicago is home to more than 1,500 foreign-based
companies and benefits from over $40 billion in foreign investments.
Chicago is also a global leader in the financial markets, with five

major financlal exchanges,

As one of the top tourist destinations in the United States, Chicago
drew 43.6 million visitors in 2011, 2 14% increase over the previous
year. Chicago’s tourxsm industry generated over $12 bitlion in direct
spending in 2011 supportmg more than 128,000 jobs. Approximately
one-quarter of Chicago's visltors ase business travelers. Chicago's
sln convention center, McCormick Place, is the largést convention

“¥7 ter In the country, and Chicaga ranks third nationallyin the

RN

number of conventions hosted.

Prospering Economy

As the “capitol” of the Midwest, Chicago features the second largest
central business district In the United States and over 260,000
businesses. in addition, Chicago lshome to the Federal Reserve
Bank of Chicago, representing the Seventh District of the Federal
Reserve, Chlcago has several notable financial and futures exchanges,
including the Chicago Stock Exchange, the Chicago Board Options
Exchange {CBOE), and the Chicago Mercantile Exchange (the
“Mere”), which is owned, along with the Chicage Board of Trade
(CBOT) by Chicago's CME Group, Virtually every global financlal
institution has an established 2nd significant presence in the Chicago
market. Chicago accounts for 16% of the global derivatives trading
market, almost as much'as a1l the European exchanges combined.

More than 400 major corporations arg headquartered in the Chicago |
metropolitan area, including 32 Fortune 500 companies, 17 Financial
Titmes 500 compaxres dnd three Dow-30 companies. The highly-ed-
ucated lebar force, market access, and infrastructure of the city
continue to attract domestic and international corporatians.
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Currently, within the metropolitan azea, there is a trend of suburban
companies relocating into downtown Chicago, as employers seek,
greater access to the entire metropolitan area’s labor forceihrorigh
proximity to downtowh Chicaga’s comumuter rail hub, Moreover,
recent college graduates coveted by employers have exhibited &
‘rong preference to live and work dose to the center of the city.
—ost recently, having acquired suburban Motorola Mobility, Google
announced that it would be relocating their 3,000 employees from
Libertyvilte, linois, to the Merchandise Mart bullding in order to
capttalize on the educated workforce that Is concentrated downtown.

Chicago’s global leadership in higher education and research drives
rauch of its économic success. Among the many academic institutions
in Chicago, four elite universities are at the top echelon of global
academia: the University of Chicago, Nocthwestern University, Unl-
versity of Hilinols-Chicago and DePaul University. ‘These universities
have a substantial presence In downtown, aitracting top-tier students
From around the world: Some 50,000 students attend classes in down-
town Chicago. Upon graduation, & considerable percentage of these
students stay in Chicago to take advantege of the many professional
opportunities and urban lifestyle that Chicago offers,
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Outstanding Acegssibility

'Ch'iciévlo’s_ profiinence, both natlonally and Internationally, is due

in part to-its exceptional accessibility. Visitors and residents benefit
from two m‘ajdr international atrports, O"Hare International Afrport
én_d Midway International Airport, which offer 2,900 non-stop daily
flights to move than 200 cities worldwide. O'Hare is the second busiest
airport in the Unlted States, logging nearly one million flights per
year. Both United Adrlines and Amerlcan Airdines have major hubs
at O'Hare Alrport, guaranteeing nonstop flights to virtually every
important business center in the world. The O'Hare Modernization
Program, a $6 billion construction project, is currently underway.
When completed, it will increase the airport’s capaclty by 60% by
reconfiguring existing cunways, as well as adding four new runways
and new terminal sI:)ace.
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fverage Weekday Riders (Sept. 201) ~ 788415

Averaga Saturday Riders (Sapt. 2002) 518,050
fverage Sunday Riders {Sapt, 2012) 3n.a

Seurzes: Chicago Bspartment af Avletioo, Bhicage Transit Autharlty

Midway International Airport is the second busiest

airport in lllinois and is a vital hub for Southwest

Alrlines, providing nonstop service

to nearly every metropolitan area (n the United

States, Both airports are readily accessible by car
d public transit.
dh icago is home to the second largest public
transportation system in the United States, pro-
viding rail and bus services throughout the city,
The “L" trains provide rapid transit service around
the clock and accommodate more than 650,000
riders per day. Metra, the nation’s second-busiest
passenger regional rail network, operates an 11-line
commuter rail service connecting downtown Chi-
cago and its suburbs.

TOURISM

MARKET OVERVIEW
3

Chicago is a premier tourist destination and hosts over 43 million visitors each year,
- Visitors to Chicago enjoy the rich history, distinctive architectv.re, and wide array of
attractions the clty has to offer, including wodd-class museums, shoppmg and enter-
tainment. Many of these popular tourtst destinations are within a short walk of the
Property:

Navy Piep Wi

Rebuilt in the 19905 as a publk: gathermg :

place. Navy Piet covers over 50 acres-and
extends three~quarters ofa mile intq Lake
Michigan. Featured attractions ix'xclude.
a'150 foot tall Ferrls wheel, an IMAX

theatre, the Chicago Shakespeare Theater,

the Chicago Children’s Museum and

over 250,000 square feet of meeting and
exhibition space, Navy Pler is currently
being redesigned by James Corner Rield

Operations (JCFO),

Michigan Avenua

‘The Magnificent Mile section of Michigan
Avenue is & warid-renowned shopping
destinatlon, home to upscale retaflers and
restaurants such as Neiman Marcus, Saks
Pifth Avenue, Chanel, Gueci and Louis
Vuitton, Michigan Avenue's offerings are
on par with the high-end retsil districts
of New York’s Fifth Avenue and Beverly
Hills’ Rodeo Drive,

'Mmenmumpark

‘Miltenniuin Parkls a 24.5 acre public

pazk prominently located slong Chicago’s

Jlakefront. Since opening In 2004, it has

become one of the city’s most visited
tourlst attractions. The park festures a
variety of large scale artwork and other
attractions, including Cloud Gate (the
“Bean"), Crown Fountain, Lurle Garden
and the Jay Pritzker Pavilion,

Willis [Sears) Towar

Since 1973 the Willis Tower, formerly the
Sears Tower, has held the title of tallest
bullding in Narth America, standing

over 1,400 feet tall with 110 floors, The
Skydeck, located on the 103rd floor, offers
breathtaking views of the clty, suburbs
and neighboring states, including Indiana,
Wisconsin and Michigan,
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CHICAGD HOUSING MARKET OVERVIEW

1t 1s likely that the ultimate development of the
Property will feature 4 sub stantial residential
component. The party developing this site will be
marketing into an environment characterlzed by a
number of favorable demographic trends.

While Chicago's population of 2.71 million expe-
rienced a slight decline since the year 2000 the
metropolitan area continued to grow. During this
time, the city actually experienced a net increase in
wealthterhouseholds as the educated end affluent
continued to concentrate in the city; especially in
and around the “greater Loop”, This trend is pro-
jected to continue, attributable to bath the tnward
migration of empty nesters'and the arrival of recent
graduates and young professionals as both cohorts
are attracted tq the urban lifestyle and rich culture
in Chicago. A virfuous cycle has emerged over the
past 20 years as more affluent households acrive,

driving demand for high-end housing and drawlng i

more similarly affluent ncighbo s,

Chx:ago is the 12th wealthiest city in the world -
and has the second highest number of millionaire

‘households In the United States. It is expected that .

the number of millionaire households in Chicago
will continue to increase, Deloitte projects that by
2020, the area will have over 800,000 millionatre
houscholds, representing one of the largest concen-
trations of wealth in the United States. ©

‘The number of total residential units in downtown
Chicago has more than doubled since 1990, as

the revitalization of “city life” and beautification
efforts have attracted new residents to the city
center, Chicago’s “inversion” of population and
employment back to the City has been the strongest
in the nation, Chicago's downtown population grew
36% from 2000 to 2010, far surpassing growth in
the downtown areas of Washington DC (14%), New
Yorl (9%) and San Prancisco (6%). Also during

this period, the number of houseliolds dowhntown
with an annual income of more than $200,000
grew 113%. From the mid-1990s through 2008,

the residential market in downtown Chicago was
dominated Sy new condominium developments. At
its peak, central Chicage was absorbing over 3,000
naw condo units each year, The financtal meltdown
and its attendant Jab losses undermined demnand
for ownership housing and wasexacerbated by
much more restrictive mortgage underwriting

by the banks. As-a result, demand for ownership
housing came to an abrupt halt. However, demand
for housing in downtown Chlcaga was replaced by
an equally impressive volume of new multifaraily
rental developments.

Rental residential product has dominated new
construction ¢ver the past five years, satisfying
the continuing demand for new housing as the
economic downturn kept many potential buyers

" - on the sidetines. Purther plaguing the ownership
-housing market had been the unceztainty as to

when pricing would reach bottom and the lack
of readily available financing for home buyers.
Recently, however, the market has shown mean-

" ingful signs of improvement. Velocity of sales has
* gteadily increased, thereby reducing inventory and

establishing pricing stability.

Furthermore, the cost of rental housing In Chicago
1s now 31% higher than the average cost of home-
ownership as a result of skyrocketing rental rates,
The ongolng recovery in the economy and labor
markets will Improve corisumer confidence for
hamebuyers, and the low cost of home ownership
relative to rental housing will eventually drive
demand for new condominium product as current
Inventory levels continue to dwindle,
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CHICARO APARTMENT MARKET OVERVIEW

The apartment imarket Is expe-

siencing remendons growta " GHIGAGD LUNURY RENTAL OCGUPIED VS. TOTAL UNITS

and is the leading performer

among commercial real estate 1008 —

investments, both in Chicago

and nationwide. The rise tn the 12,008 o e

rental apartment market came

directly after the downturn in 10,080 |- e

the for-sale market. This shift in

residential demand has fueled £.000

' »v apartment development ) I

throughout downtown Chicago BOG0 |— : _E,g R |

with approximatcly 3,500 units E‘ E é '—g
currently under construction. 4000 ~§ ; 1 "-i:’ __,g g
Occupancy - 1] il o :
The economic downtutn and g i a5 & 2
restrictive mortgage under- 0 1 [ £l :é
writing drave housing demand sssBsS38388 BB 3

tnto the reatal sector, Thishas geEegaeegaaRre S8 <

led to high cccupancy rates 4 Total Socugied

and upward pressures on rents.

- Thus far, demand for apartment
product in downtown Chicago
has continued to outpace supply.
Over the past three years, nearly

.

00 new apartment units
3ye been ebsorbed downtown,
Stabilized Class A apartment

buildings in downtown Chicago

are currently exhibiting 2 96%
occupancy rate and are expected
to remain at high Jevels,
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GHICAGO APARTMENT MARKET OVERVIEW

Rental Ratas

Rental rates have risen to record levels; with Class A rents having increased 24% since 2009, Robust
demand for Class A downtown apartments has resulted in a year-over-year net effective rent increase

of 7.5% to $2.58 per square foot as of the third quarter of 2012. Newly built luxury apartment buildings

are setting records, achieving effective vental rates In excess of $3.00 per square foot. Concessions have

declined significantly and are almost at 2007 levels, with buildings offering only half of a month to one

month of free rent to new tenants. Rent Increases axe expected to continue through 2013 and concessions

are expected to decrease further.
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CHICAGD APARTMENT MARKET OVERVIEW

Long Tarm Value
Apartments have been the favored sector for investors aver the preceding two years with the Investment
market respondlng to strong market fundamentals and availability of attractive debt relative to other

property sectors, In 2012, sales of multi-family projects in Chlcago set a record high of over $1.9 billion.
Cap rates for well-located, stabllized propertles have compressed and in some {nstances have fallen below
59%. Recent transactions of Class A product have ranged from $350,000 per unit up to $500,000 per unit, far

exceeding the cost of new development.

A 1 ASS.A APARTMENT SALES 2012

Property Year Gullt Purchasa price Prleg per unit Unfts
T AltaAti Station _ 2010 $302,000,000 §958.32 148
2 . 200 $122,000,000 $480,960 g
3 el 2 $85.000.900 $429.203 o8
¢ ParcHuron 200 $116,000,000 407738 ol )

Sunres; Raat Oapltal dndiytics
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Supply and Demand

Over £0,000 new condominlum units were deliv-
ered to the clowntown Chicago market over the last
fifteen years, representing an average 0f 2,666 units
per year. In 2011, however, no new units were added
to the downtown market, and only 24 anijts were
dellvered in 2012, Currently, no significant new
condominium projects are in the pipeline, buta

_ handfulof small-scale, high-end projects targeting

B

.ie markets are under development.

Today, the iﬁvmtoxy of unsold tmitshas-reached
historic lows with oniy 1,507 unsold condominium
units in downtown Chicago, Of these, only 936

are currently being marketed for sale and are not
rented or under contract. This supply represents
only six months of inventory, which has historically
been indicative of  stabilized market, When
Factoring into consideration the 571 units thetare
unsold and not actively being marketed, approxi-
mately nine months of tatal supply exists in

the market. '

‘The vast majority of remaining wnsoid inventory
islocated in the West and South Loop, submarkets
which experienced significant speculative develop-
ment prior to the downturn and, as a result, have
had the lazgest oversupply problem, Currently, no
unsold new construction condomintum product
exists in the Streeterville submarket, and only

28 unsold units are available in the Gold Coast
market, representing the lowest inventory of all
downtowsn submarkets. The downtown Chicago
condo market is anticipated to face a supply
shortage4n the next féw years due torthe lack of
new construction and the dwindling supply of new |
product,

Throughout the dowaturn, the Streeterville market
continued to capture tremendous sales velocity
relative to other downtown submarkets. While the
total sales volume of condo productin Chicago
dwindled, three projects in Streeterville captureda
significant proporﬂon of thosé sgies and were able .
to close out thexr :emalning Inveﬁrory

<, EW CONSTRUGTION GONDO INVENTORY 04 2012

Submarket Tote} knits e ::rmﬁ \Insaid units Tmaalacles:g Unsold % ot macl::;g‘
West Loop/Rivar Wast 2 48 2 18.3% 62
Sauth Leon L et 8 44.3% %6
Strgetenville (] 0 ] 0.0% 0
River North 574 ik ] I?.g% 188
Loop/New East Side ) 133 1066 mn & 204% 428
Boid Gaast/Near Horth 200 8 8 0.0% B
Projects currently renting units 308

Total Marleting:

Salsg: Annr:lsil Resgarch uennsdu\;

308 ] 100.0%
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CHICAGO CONDOMINIUM MARKET OVERVIEW

Pricing . .

The cost of renting now far outpaces the cost of Residential towers with unblocked lake views and
homeownership. Prior to the downturn in the those located in premier submarkets command a

economy, the cost of renting equated to 58.5% of premium over average prices achleved across the

the cost of homeownership. This ratic peakedinthe  metro area. Histovically these pricing premiums
first quarter of 2012 at 148.9%, Indlcating that the have been in excess of 30% above units without

relative cost of renting is more than double what compa;éble views or location, Purther, this préduci_:

it was prior to-the downturn: This discrepancy ls has continued to outperform the market through

Vd,;_iving' many potential buyers-into the masket, the downturn with sales velocities at these ultralux- °
b' ,:uributing.to.thc declining inventory levels. ury projects outpacing market averages, .

~-While a significant portion of the unsold condo
product is concentrated in the luxury market, this
product is also enjoying greater sales velocitles as
compared with product at lower price points, On
average, huxury units in Chicago are trading at $854
persquare foot. ' )

SELECT CLASS A CONDO PRICING 04 2012

Prajst Sobmarkat storlcepsnSF parcantdol]

Trump International Tower * K fivar North g0 - - 0%
Rtz Carlton Residerces Aiver Horth $1200 T
o ¢ Uelaware o fofd Coast 8682 o m
<, AEChastnut Dol Coast 57 ok

tincoln Park 2550 {incaln Park 8800 %

Source: Appraisa] Resaired Oavnseldrs
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CHIGABD HOTEL WARKET OVERVIEW

Chicago Is & top destination for tourists, attracting more than 43 mil-

lion visitors each yeat, Upscale shopping on the famed Magnificent
Mile, thousands of restaurants, inclading more than 40 award-wia-
ning establishments, and Chicago's world renowned architecture
continue to entice taurlsts to this global city.

Much of Chicago’s tourlsm Is driven by conventions and trade shows,

an $8 billion indaustry. The city is the United States’ third-largest

convention destination, attracting more than nine million convention

attendees and visitors annually, Chicago’s McCormick Place is the

B “yest convention.center in the United States, with four intercon-
«2cted bulldings located near Lake Michigan.

Market fundamentals are Impraving, with hotels enjoying increasing
occupancy and rising average dally rates (ADR), Revenue per available
room (RevPar), 2 key metric in evaluating the market, was up 11% in
December 2012 as compared with the previous year, and Chicago out-
performed the top 25 markets (who saw an average increase in RevPar
of only 7.6%). This increase in RevPar to $141.06 is quickly approach-
ing the previous peak in the market, achieved in 2007 at §145.32.

This resurgence in strong market fundamentals has enticed hoteliers

to the market. More than 2,300 rooms are currently undey construc:

tion, representing a 6.2% increase In supply. This supply is ex.pe;:te'd

ta be met by increasing demand as tourism and business travel in

Chicago continues ta grow, In 2011, tourism wag up 11% as compared
“th 2010,

B

9

The Streeterville market and the adjacent River North markets are

the destinetions of choice for visitors to Chicago and consistently
outperform the broader market. The complementary infrastructure of
shopping, restaurants and entertainment in these two areas reinforce
their market dominance. Of the over 2,300 rocms planned, majority
are in the Streeterville and River North markets.
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JONESTTANG LASALLE
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GHICAGD HOTEL MARKET OVERVIEW

GHICAGD DOWNTOWN LUXURY UPPER-TIER LODGING PERFORMANCE 2000-2012
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MARKET SVERVIEW
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"JONES LANG LASALLE
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~ TRANSACTION GUIDELINES

The offering for the Loan is helng distributed exclusively by JLL to-a'select-group of qualified investors...
The prospective purchaser(s) will be selected by the Seller in consultation with JLE on the basis of price,
the bidder's financlal strength, level of discretion to invest funds, experlence in closifig similar transac-
tions, due diligence and industry reputation. Please note that the Seller will consider varying JV structures,
All prospective investors have been required to signa Conﬁdentiaﬁtyﬁgreement prior to receiving this
Offering Memorandum, loan documents, and other due diligence materlals. Indicative bids will be taken

on April 23,2013,
National Loan Sale Team; Lacal Market/Development Experts:
Peter Nicolett . Tom Kirschbraun R * Seott Miller
Head of Specfal Asset Managing Director - ; ' " o j' -Managing Director .
Services & Loan Sales thorﬂas:kttschb'rauq@g.m.}llh.com ' scoft.miller@ am.jli,corh
peter.nicoletti@einil.com 413122282265 | 413122282266
+1 212 812 5754 ' '
) ' Liz Gagliardi . o ,M;xrla' Glesemann -
- Jere Lucey Vice President ' " Associate )
4 Managing Director liz.gagliardi@am.jil.com * marfa.glesemann@am.jil.com
jerelucey@am.jll.com +1 312 228 2497 +1 512228 3572
+1 212 812 5872 o
Maggie Coleman
Executive Vice President
maggie.coleman@am.jil.com For questions related to the
+1 212 812 5720 Due Diligenca Sits, please contact;
Krupa Shah Lesley Fan
Associate Analyst
krupa.shah@am.jll.com lesley.fan@am.jil.com

+1 212 418 2666 +1 212 812 6447
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Bainton, J. Joseph

From: Garrett Kelleher <garrett.kelleher@shelbournedevelopment.com>
Sent: Thursday, August 17, 2017 1.07 PM

To: Bainton, J. Joseph; paul.brennan@mac.com

Subject: FW: Redemption/Shelbourne

Attachments: LETTERHEADI1].doc

----- Original Message-----

From: Thomas Murphy [mailto:tim@tjmurphylaw.com|

Sent: 24 April 2013 19:43

To: Shifflett, Leonard S. <Leonard.Shifflett@quarles.com>

Cc: Garrett Kelleher <garrett.kelleher@shelbournedevelopment.com™>; 'andy@ruhan.com' <andy(@ruhan.com>

Subject: Redemption/Shelbourne

Dear Len,

Enclosed is a letter relative a redemption of your client's notes. 1 will mail you a hard copy.

Yours truly,

Tom Murphy

111 W. Washington St.
Suite 1920

Chicago, Itlinois 60602
312-750-9260 phone
312-848-4498 cell
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THOMAS J. MURPHY, P.C.
ATTORNEY AT LAW

111 WEST WASHINGTON STREET
SUITE 1820
CHICAGO, ILLINQIS 8C602
TELEPHONE 312-750-9260
FACSIMILE 3127509273

Leonard S. Shifflet
Quarles & Brady
300 N LaSalle St.
Chicago, [L 60654

Re: 400 N. Lake Shore Drive

Dear Len,

This letter is to put in writing what | mentioned to you in Court this morning. That is that Garrett
Kelleher on behalf of my client, Shelbourne North Water Street LP, met today in Dublin with
Dave Bennett and Peter Malbasha of NAMA, relative your client, IBRC,

The purpose of the meeting was to inform NAMA that Bridgehouse Capital Ltd will redeem the
notes, for Shelbourne, held by your client on the above captioned property. Bridgehouse was
represented at the meeting by Andy Ruhan, its Chairman. Mr. Ruhan confirmed that he is ready
to act immediately and would like to do so in a cooperative manner with your client. Mr.
Bennett said he would revert shortly. Messrs. Kelleher and Ruhan await your client’s response.

| look forward to resolving any issues that may arise in the litigation over this property
precipitated by this development.

Yours truly,

cc: Garrett Kelleher
cc: Andy Ruhan



Case: 1:18-cv-01461 Document #: 1-4 Filed: 02/27/18 Page 3 of 75 PagelD #:213

Bainton, J. Joseph

From: Garrett Kelleher <garrett.kelleher@shelbournedevelopment.com>
Sent: Monday, February 26, 2018 11:10 AM

To: Bainton, J. Joseph

Subject: FW: Chicago Spire

PLAINTIFF’S
EXHIBIT

/6

From: Garrett Kelleher

Sent: 05 June 2013 09:49

To: 'dbennett@nama.ie' <dbennett@nama.ie>
Cc: 'pmalbasha@nama.ie’ <pmalbasha@nama.ie>; 'mmoriarty@nama.ie’ <mmoriarty@nama.ie>
Subject: Re: Chicago Spire

David,

The below is my recollection of our meeting with Andy Ruhan and subsequent communications :

A. You would consider whether he could access the data room via your lawyers - ie circumventing the JLL
process. This was subsequently declined by NAMA as you indicated that that would prejudice NAMA with
others OR B. He could sign up - at the then late stage - to the terms of NDA or CA that JLL had issued. Given
that he was introduced by me and that the basis of him being prepared to redeem the loans was that he had my
cooperation before, during and subsequently this was completely impossible.

Following the NAMA meeting, Andy Ruhan met with me in Chicago. He brought his team from NY along. The
receiver for the site, Mr Steve Bell, gave us all access to the site. We met with a number of those parties who
had previously been involved.

Andy Ruhan's view is that he will wait until the current sales process is complete and then look to deal with the
purchaser. He expressed to you in the meeting that from his perspective it made no sense for NAMA to be
selling the loans, whilst in the middle of litigation and excluding me and my associates from the process. Also,
as I am sure you are aware my lawyer in Chicago, Tom Murphy, has written to NAMA's lawyer Quarles and
Brady indicating that Andy Ruhan wishes to fund my redemption of the Spire loans.

In any event, the purpose of me wishing to meet this week is to discuss the EBS certification.

Regards

Garrett

----- Original Message -----

From: David Bennett <DBennett@nama.ie>

To: Garrett Kelleher

Cc: Peter Malbasha <PMalbasha@nama.ie>; Michael Moriarty <MMoriarty@nama.ie>
Sent: Wed Jun 05 09:00:24 2013

Subject: RE: Chicago Spire

Garrett,
Thanks - see you then.

For the avoidance of doubt we should clarify one point you raise below: -



Case: 1:18-cv-01461 Document #: 1-4 Filed: 02/27/18 Page 4 of 75 PagelD #:214

Mr Ruhan's request for access to the JLL dataroom was never declined by NAMA - quite the contrary, Mr
Ruhan was encouraged to engage with JLL but instead choose not to sign up to the terms and conditions
associated with the sale and under which other interested parties had previously signed up to.

Regards
Dave

David Bennett
Senior Manager — Asset Recovery

National Asset Management Agency | Treasury Building, Grand Canal Street, Dublin 2, Ireland
E: dbennett@nama.ie | D: +353 1 522 4304 | M: +353 87 1675 183 | F: +353 1 665 0001

----- Original Message-----

From: Garrett Kelleher [mailto:Garrett.Kelleher@shelbournedevelopment.com]
Sent: 05 June 2013 08:56

To: Michael Moriarty

Cc: Peter Malbasha; David Bennett

Subject: Re: Chicago Spire

Michael,

Will see you then.
Regards

Garrett

----- Original Message -----

From: Michael Moriarty <MMoriarty(@nama.ie>

To: Garrett Kelleher

Cc: David Bennett <DBennett@nama.ie>; Peter Malbasha <PMalbasha@nama.ie>
Sent: Wed Jun 05 08:10:24 2013

Subject: RE: Chicago Spire

Garrett,

David Bennett, Peter Malbasha and I are available to meet you here tomorrow , Thursday, at 12 o clock if that
suits you.

Regards,

Michael Moriarty

----- Original Message--~--

From: Garrett Kelleher [mailto:Garrett. Kelleher@shelbournedevelopment.com]
Sent: 04 June 2013 11:58

To: Michael Moriarty

Subject: Fw: Chicago Spire

Michael,

I hope you're well.

I wonder when might you might be free to meet to discuss my email below ?
Many Thanks

Regards



Case: 1:18-cv-01461 Document #: 1-4 Filed: 02/27/18 Page 5 of 75 PagelD #:215
Garrett

----- Original Message -----

From: John Mulcahy <JMulcahy@nama.ie>

To: Garrett Kelleher

Ce: David Bennett <DBennett@nama.ie>; Peter Malbasha <PMalbasha@nama.ie>; Michael Moriarty
<MMoriarty(@nama.ie>

Sent: Tue Jun 04 10:18:39 2013

Subject: RE: Chicago Spire

Thanks you Garrett for this information. As you know I am not involved in this project and the colleagues who
have that task are David , Peter and Michael Moriarty

Regards
John

----- Original Message-----

From: Garrett Kelleher [mailto:Garrett.Kelleher@shelbournedevelopment.com]
Sent: 31 May 2013 22:52

To: John Mulcahy

Cc: David Bennett; Peter Malbasha

Subject: Chicago Spire

John,

After three years I have managed to have the Chicago Spire site certified as an EBS Regional Center.

Our application has been a joint venture with NYCMRC - New York City Metro Regional Center.

EBS5 is a US Government program whereby foreign nationals, by investing a minimium of $500,000 ( typically
$1m ) can ultimately attain a Green Card - $6bn of equity has been raised in the last year for similiar programs
however none with the profile of the Chicago Spire.

This program, as you might imagine, is very popular in China and most of the equity raised for similiar projects
has emanated from China.

The Chicago Spire project is now the only project certified in downtown Chicago.

I have spent extensive time in China since 2007 working on various sources of debt in particular trade finance
debt from China EXIM for circa $460m of material with China State Construction.

We were very successful selling condominiums in H1 of 2008 in HK, Beijing and Shanghai - the deposits on
these sales was returned with the appointment of CBRE as Receiver.

With the announcement in the last few days [ have now been engaged with China to source senior debt to
stabilze the site, resurrect the discussions regarding trade finance and commence the EBS equity discussions.

I have in recent weeks brought a UK investor to meet with Peter Malbasha and David Bennett with a view to
redeeming the loans ( this is someone I sourced after I learned of NAMA's decision to sell the loans but before
learning of the EBS certification ). The investor wished to have access to the data room which was declined by
NAMA - he has indicated that he may endeavour to deal with the purchaser of the loans being offered by JLL
subsequent to the sale - yesterday I spoke with David Bennett who asked me about the investor, Andy Ruhan,
and I indicated I have not spoken with him for a couple of weeks. I will not now require a third party investor
with EBS.

The EBS certification is a gamechanger for the project and the site particularily because of the profile of the
Chicago Spire in China and the axis between Shanghai/Beijing and Chicago.

It would make a lot more sense for NAMA to arrest the current process where they are progressing the sale of
the loans at less than 50c in the $1 and explore how they could be repaid at par as opposed to having some other
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party benefit. I have been advised that I will still be able to redeem the loans at par post the sale through Cook

County if the buyer does not engage.
The profits on the project at current exit values are a multiple of my exposure to NAMA through my personal

guaraniees.

Can we meet next week to discuss ?
Regards

Garrett
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0.7.134.8103

From: Peter Malbasha
Sent: 30 May 2013 1155
To: David Bennett
Subject: RE: GK / Andy Rithan

Attachments!

Feel free to amend

regards

Peter

Peter Malbasha

Asset Recovery Manager

Natfonal Asset Management Agency
Grangd Canal Street

Dublin2 Ireland

D:+353 1 2384530

M: 087 989 3463

T: +353 1 6640800

F: +353 1 6640850

L: pmalhasha@nama.ie

Meeting with Garrett Kelleher and Andy Ruhan.doc

PLAINTIFF’S
g EXHIBIT

/5

From: David Bennett

Sent: 29 May 2013 08:46

To: Peter Malbasha

Subject: RE: GK / Andy Ruhan

Peter

Not sure you came back to me on this?

Thanks
Dave

From: David Bennett
Sent: 22 May 2013 18:40
To: Peter Malbasha
Subject; GK / Andy Ruhan

Peter

Did you ever complete minutes for the GK/ A

Obviously important to have something on file for this.

Thanks
Dave

ndy Ruhan meeting?
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0.7.134.8103

David Bennett
Senior Manager — Asset Racovery

National Asset Management Agency | Treasury uilding, Grand Canal Street, Dublin 2, Ireland
E: dbepnett@gama.ie | D 4353 15224304 | M: +353 87 1675 183 | F:+353 1665 D01
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0.7.134.8103-000001

Meeting Minutes

Andy Ruhau (“*AR™) provided some background on Limsclf.
Involvement with large property schemes in the USA and UK. He
mentioned
1) BAB portfolio, a December 2012 transaction for land in the
amount of £250m
2) A 285m portfolio purchased recently from Starwood

4) His involvement with 2 large property group in the USA
caticd PMG .

4) Walker Tower on 30 and 1" a 64 storey building

5) Another sitc on 39% and 1%

6) A large site in Miami

AR’s exact involvement with PMG and these developments was not
clarified

AR stated that be did not bid for the Spire as he felt that he could not
comply with the terms of the NDA. The NDA excluded investors
having discussions with GK pre purchase of the note, He felt that
GK was vital to the development and if he did end up purchasing the
note, he would employ GK as a project Manager with no equity.

AR said that he really wanted to kmow about the status of the loan
process. We explained that we were wailing for first ronud bids and
that no decision had been made by NAMA at this time, We
informed him that he could stifl enter the process but he necded to
contact JLL, [this was subsequently clarified in an e mail ftom DB

to AR]

He said that he required 1 week to review the information in the data
room amd to assess the credifor situation and 3 weeks to close.

A discussion followed loan balauces. GK stated that it was not clear
cut, There was ax jssue with [BRC aver-charging that needed to be
cleared up,

At the end of the meeting, we agreed that we would revert to AR
with a ce to GK.

Date: i4.4.2013 | Location: Treasury Building
Borrower: Garrett Kelleher [ Connection ID: 0051
Purpose of ieeting: iGan-ett I'{elle.hcr to introdu‘cr: a potential investor Andy Rukan who has
nterest in purchasing the Spire Loan notes
Attendees (NAMA): Peter Malbasha, David Benneit (“DB”)
Attendees (Debtor): Garett Kelleher (“GK”) , Andy Ruban
Apologies: I| i
[ Topic | Discussion R __ Action :

Coanfidential

Page
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0.7.134.8882

From: . David Bennett

Sent: 05 June 2013 09:00

To: ‘Garrett Kelleher'

Ce: peter Mathasha; Michael Moriarty
Subject: RE: Chicago Spire

Garrett,

Thanks - see you then,
for the avoidance of doubt we should clatify one palnt you raise below: -

Mr Ruhan's request for access to the JLL dataroom was never declined by NAMA - quite the contrary, Mr Ruhan was
. encouraged to engage with JLL but instead choose not to sign up to the terms and conditions associated with the sale

«/’ and under which other interested partles had previously signed up to.

Regards
Dave

David Bennett
Senior Manager — Asset Recovery

Natlonal Asset Management Agency | Treasury Building, Grand Canal Street, Dublin 2, Ireland
£: dbennett@nama.ie | D;+3531 522 4304 | M: +353 87 1675183 | F1+353 1665 0001

From: Garrett Kelleher [mailto:Garrett.Kelleher@sheIbournedeve[opment.com]
Sent: 05 june 2013 08:56

.. To: Michael Moriarty

. | CciPeter Malbasha; David Bennett

Yo/ Subject: Re: Chicago Spire

: Michael,

Will see you then.
Regards

Kt Garrett

----- Original Message -----
Erom: Michael Moriarty <MMoriarty@nama.ie>

To: Garrett Kelleher
Ce: David Bennett <DBennett@nama.ie>; Peter Malbasha <PMalbasha@nama.ie>

Sent: Wed jun 05 08:10:24 2013
Subject: RE: Chicago Spire

oy

Garrett,
i David Bennett, Peter Malbasha and | are available to meet you here tomorrow, Thursday, at 12 o clock if that suits you.

1
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THE HIGH COURT
[2015 No. 59 COS]

IN THE MATTER OF MIDDLEVIEW LIMITED (DISSOLVED)
AND

IN THE MATTER OF THE COMPANIES ACTS 1963 TO 2013
AND

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION
12 (B) OF THE COMPANIES (AMENDMENT) ACT 1982 AS
INSERTED BY SECTION 46 OF THE COMPANIES AMENDMENT
(NO. 2) ACT 1999

JUDGMENT of Mr Justice Cregan delivered on 21st day of
December, 2015

Introduction

1. The issue which arises in this case is who should bear the costs of
preparing and finalising company accounts to bring them up to date
when an order has been made restoring a company to the register. It
raises a question of interpretation, and application, of section 12B (3)
of the Companies (Amendment) Act 1982 as inserted by section 46 of
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the Companies Amendment (No. 2) Act 1999.

2. In order to understand the context to this application it is
necessary to set out the background facts leading to this application.

Background

3. The company, Middleview Ltd, was incorporated on 14th October,
1993. It was an investment property company. As part of its business
the company purchased certain lands and properties, and entered into
loan agreements with Anglo Irish Bank Corporation, under which the
bank agreed to advance loans totalling approximately €300,000,000
to the company. As security for its obligations the company executed
a debenture dated 19th December, 2007 granting fixed and floating
charges over its properties,

4. On 1st November, 2010 pursuant to Part 6 of the NAMA Act 2009 :
(the “2009 Act”) NAMA acquired all of the rights of the bank in the =
loan agreements and the debenture.,

5. By letter dated 27th March, 2014 the Petitioner in this case (a
NAMA group entity within the meaning of the 2009 Act), informed the
company that an event of default had taken place and demanded
repayment of the monies then due. Despite that demand, the
company failed to discharge its liability.

6. NALM then appointed Simon Coyle and Tom O'Brien of Mazars as
joint receivers over the assets and property of the company on 28th
March, 2014,

7. The company was struck off the Register of Companies on 28th
March, 2014 for its failure to file annual returns in the Companies
Registration Office.

8. NALM wanted the company to be restored to the Register of
Companies so that its receivers could take steps to realise the
company’s assets, in order to recover amounts due by the company
under the agreement.

9. In the circumstances, on 6th February, 2015 NALM brought an
application before the High Court seeking an order that the company
should be restored to the Register of Companies. This order was in
fact made on the 2nd day of March, 2015.

Application to restore

10. The application to restore the company came before the court on
2nd March, 2015. The application was grounded upon an affidavit of
Margaret Magee of NALM who set out all the above matters.

11. On 13th March, 2015 Garrett Kelleher, one of the directors of
Middleview, and a notice party in the application to restore the
company to the register, swore an affidavit, stating that he had no
objection to the company being restored to the Register of
Companies. He also indicated that he had no objection to cooperating
in any way or executing such documents as might be required to
bring the returns up to date. However he stated:

"However it is entirely and solely the fault of the
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petitioner that the company was struck off the register
and I believe that they should pay all of the costs
associated with having a company restored to the
register”,

4. As is set out below, for the years concerned the entire
income and revenue of the company was appropriated by
the petitioner who had instructed KPMG to prepare the
returns. The petitioner ultimately did not pay KPMG and
the returns did not get filed. This occurred when they had
sole control of the income of the company and, following
the appointment of Simon Coyle of Mazars as the receiver
and manager on the 27th of March 2014, (sic) they had
control of the books and records of the company.

5. I am resident in the U.S. and I do not have the records
of the company since the petitioner assumed full control.

6. The company is part of a group of companies and there
are a number of other companies which I suspect are now
in the same position. I am concerned about the costs of
this application and the costs of restoring companies to
the register in circumstances where I have very limited
funds.

7. Insofar as the petitioner had the benefit of all of the
company’s income it was incumbent upon them to fund
the filing of the returns which they did in respect of some
of the other companies in the group.

8. The background to this matter is that on 8th November
2010 NAMA took over my loans under the heading of the
“Shelbourne connection”, I cooperated with them from
that date and indeed had met them in advance of that
date in 2009, There was an interim support letter issued
in 2011 and a further forbearance letter issued 5th
February 2013. I cooperated fully for a number of years
and as is the subject of the Commercial Court
proceedings, NAMA simply dispensed with that
cooperation and moved to enforcement once most of the
assets for which they required me had been disposed of.

9. During the course of this period NAMA took the income
from all of the companies including Middleview Ltd. Rental
income went into dedicated bank accounts and NAMA
made withdrawals. Insofar as there were any expenses
which we required to be discharged, we sought to have
same discharged by way of a ‘Form A’ request to NAMA.
That included the accountancy fees and everything down
to the wages of people working for the companies. In this
regard I beg to refer to the Form As sent in in respect of
the accountancy returns for the group of companies upon
which I have marked with the letters ‘GK1F I have signed
my name prior to the swearing hereof.

10. As is evident therefrom we had asked NALM to allow
KPMG update the accounts of the group of companies.
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This had been agreed and the work was underway until
March of 2014. My understanding is that a lot of the work
had been done by KPMG and that NALM simply pulled the
plug and declined to pay them to complete it. However
once the receivers and managers took control of the
company in March 2014 I did not know what happened
subsequently or why returns were not filed.”

12. Mr. Kelleher also stated at para. 11 that he believed that prior to
the dissolution of the company, NALM had been in contact with the
CRO in order to ensure that the companies were not dissolved; he
also stated that he believed the residential rental income which
accrued to Middleview is approximately €40,000 per annum and that
there were therefore ample funds for the company te discharge its
obligations under the Companies Acts.

13. Mr. Peter Malbasha swore a replying affidavit on behalf of NALM.
Mr. Malbasha disagreed with the assertion that it was entirely the fault
of the Petitioner that the company was struck off the register; he
stated that it was and remained the duty of the directors, including
Mr. Kelleher, to comply with the statutory duties to file all outstanding
returns; He also stated that it was incorrect to say that the petitioner
NALM instructed KPMG to prepare the outstanding returns. He said
the preparation of the outstanding returns was entirely a matter for
the directors and this responsibility was never taken on by NALM and
that NALM never had any direct dealings with KPMG in relation to this
matter. However he accepted that an employee of Shelboutne
Developments Group, (of which the company was a member), Mr.
Wayne O’Dwyer, was responsible for any instruction to KPMG and Mr.
O’'Dwyer provided updates to NALM in relation to its dealings with
KPMG and the progression of the preparation of the outstanding
returns. Mr. Malbasha also stated that although the rental income
which accrued to the company was paid to the Petitioner that was
because of the security in the Petitioner’s favour and the existence of
such a security could not create an cobligation on the part of the
Petitioner to fund an auditor’s costs.

14. However significantly Mr. Malbasha stated at para. 9 of his
affidavit:

"Notwithstanding and without prejudice to the foregoing,
I say that contrary to the averments in Mr. Kelleher’s
affidavit, the Petitioner did in fact approve the company’s
request to making of substantial monies available to fund
both the company’s costs of preparing the accounts and
KPMG’s fees for the sole purpose of preserving the
Petitioner’s security position. This funding was made
available on the basis of the director’s cooperation with
the petitioner which cooperation has since ceased.”

15. Even more significantly Mr. Malbasha stated at para. 10:
“At para. 10 of Mr. Kelleher’s affidavit he states that ‘'we
had asked NALM to allow KPMG update the accounts of
the group of companies.”

I have already referred to this in passing above. The true
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position is that the Petitioner had no objection to the
accounts being brought up to date and in fact repeatedly
requested that the group bring its accounts up to date
and even approved the necessary funding for this to be
done for the sole purpose of preserving the value of its
security. The accounts of the company were ultimately
never brought up to date and the company was struck off
the register of companies for failure to file its annual
returns for the period 2010 - 2013 arising from the failure
by the directors to comply with their statutory
obligations.”

16. Mr. Malbasha also exhibits a chain of emails between Mr. Wayne
O'Dwyer and NALM in respect of Mr. O’'Dwyer’s attempts to finalise the
statutory accounts with KPMG. On 16th February 2014 Wayne
O’Dwyer sent an email to Claire Harding of NAMA stating that the
statutory accounts were with KPMG for signing, that he (Mr. O’Dwyer)
had called them last week with a view to getting the various audit
reports signed off and that they had reverted with some additional
queries, It appears that although KPMG had prepared draft statutory
accounts they were unwilling to sign off on the accounts pending the
resolution of a VAT issue which still had not been resolved with the
Revenue Commissioners.

17. I also note in this chain of emails an email from Peter Malbasha
dated 9th October, 2013 to Wayne O'Dwyer stated as follows

“Wayne,

I'm not sure what we can do to assist. We note that we
approved €20,000 additional fees for you last September
2012 with a condition that the accounts are submitted
within four months. We stated at our last meeting that
there was one item remaining to be sorted which related
to Cratloe VAT and how it is to be disclosed in the
accounts. Can you please advise that this is now sorted
and if so when the accounts will be submitted.

Thanks, regards, Peter.”

18. There is one issue about Mr. Malbasha’s affidavit which is of
concern to me. In the grounding affidavit of Ms. Margaret Magee
sworn on behalf of NALM, she refers to para. 12 of the petition.
Paragraph 12 of the petition states that

“the Petitioner is desirous of taking steps to recover the
amounts due and to this end by deed of appointment
dated [22nd March 2014] [sic] the petitioner appointed
Mr. Simon Coyle and Mr. Tom O‘Brien of Mazars, Block 3,
Harcourt Centre, Harcourt Road, Dublin 2 as joint
receivers” (“the receivers”) over the assets of inter alia
the company.

13. The company was struck off the Register of

Companies on 2nd April 2014 for its failure to file annual
returns in the Companies Registration Office.”
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19, In her affidavit Ms, Magee exhibits the deed of appointment of the
receivers. This deed is dated 28th March, 2014. Moreover this deed of
appointment is signed by Mr. Coyle and by Mr. O'Brien as receivers
and dated 28th March, 2014,

20, However Mr. Malbasha in his affidavit stated:

“At para. 4 of Mr. Kelleher’s affidavit Mr. Kelleher avers
that the company was in receivership at the time of strike
off. Again this is simply incorrect. The Pelitioner
attempted to appoint receivers to the company in March
2014. However the company was stuck off the Register of
Companies immediately before it could do so and the
appointment could not proceed. In that regard Mr.
Kelleher’s averments in relation to any purported action
or inaction taken on the part of receivers are entirely
mistaken. The Petitioner only appointed receivers to the
company when it was recently restored pursuant to a
deed of appointment dated 12th March 2015.”

21. Again at para. 10 of his affidavit he states:

“As explained at para. 7 above receivers were not
appointed to the company before it was struck off.”

22. These averments are simply incorrect. It is clear on any view of
the matter that NALM appointed receivers on 28th March, 2014.
NALM itself exhibited the deed of appointment of the two receivers.
The deed of appointment is signed by both receivers and dated. It is
also witnessed. The deed is also stated to be given under the
common seal of National Asset Loan Management Ltd and delivered -
as a deed in the presence of certain persons and those persons have
signed their signatures as authorised signatories.

23. Thus it appears that Mr. Kelleher’s averments that the company
was in receivership at the time of strike off are correct and that Mr.
Malbasha’s averments are not only incorrect but positively misleading.
The true position, insofar as I can ascertain from the documents, is
that the receivers were appointed on 28th March, 2014.

24, Mr. Garrett Kelleher swore a replying affidavit on 24th April, 2015.
He stated that in his view it would be entirely unjust and unequitable
for the Petitioner to be able to visit the costs of bringing the company
accounts up to date on him personally. It was, he said, obviously a
company expense and the company had income, but that the
Petitioner would not now allow that income to be used to bring the
accounts up to date. Moreover he stated it was not disputed that
NAMA had sole contro} of the income of the company at all times.
Moreover he stated:

“"Furthermore Mr. Malbasha does not dispute that it was
intended that they would discharge the fees of KPMG in
making up the accounts before the strike off.”

25. In relation to the appointment of the receivers, Mr. Kelleher

exhibited an email dated 31st March, 2014 which had been sent to
him by Tom O’Brien, one of the receivers, confirming that he had
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been appointed as receiver and requesting that Mr. Kelleher take no
further action in relation to the assets of the companies. Given this
email, it is surprising that Mr. Malbasha should have made the
averments he did.

26. Moreover Mr. Kelleher stated at para. 4 of his affidavit:

“As is set out below, for the years concerned the entire
income and remedy of the company was appropriated by
the Petitioner who had instructed KPMG to prepare the
returns. The Petitioner ultimately did not pay KPMG and
the returns did not get filed. This occurred when they had
sole control of the income of the company and following
the appointment of Simon Coyle of Mazars as the receiver
and manager on 27th March 2014 they have had control
of the books and records of the company.”

27. Again, significantly, Mr. Malbasha in his replying affidavit sworn on
7th May 2015 states at para. 4:

“As I outlined in my affidavit sworn 9th April 2015 the
Petitioner repeatedly requested that the company bring
their accounts up to date and even agreed to provide
funding to facilitate this. The funding was made available
notwithstanding that no legal obligation arose on the part
of the Petitioner to fund such costs and the sole
motivation for doing so was to preserve its security
position and to facilitate a sale of the underlying
securities. 1 beg to refer to the Petitioner’s notification of
decision form upon which marked PM1 I have signed my
name prior to the swearing hereof which illustrates that
substantial funds in the amount of €346,000 were made
available to cover the group’s auditing and CRO filing
costs. This document shows that NAMA made a decision
to approve payment of KPMG’s fees amounting to
€34,000. It also shows that NAMA made a decision to
approve total fees required to their audit and CRO filing
fees of €232,000 on or about 20th August 2012 and that
this was to cover audit fees for 2010 and 2011. It also
showed that NAMA made a decision to approve the
payment of Wayne ODwyer to complete the 2010 and
2011 accounts for all NAMA group entities in refation to
the borrower Shelbourne Properties Ltd. It also stated
that Wayne O’Dwyer was to confirm once all the accounts
have been signed off and if there were any issues with
same. On 19th October 2012 NAMA made a decision to
approve payment of KPMG tax compliance fees of
€30,000 in connection with corporation tax deadlines of
21st December 2012. Likewise on 20th November 2013
NAMA made a decision to approve the payment of KPMG
tax fees of €30,000 in connection with the forthcoming
corporation tax deadline of 20th December 2013.

28. Therefore it is clear, even on NAMA's own evidence, that NAMA or
NALM made funding available to the company to pay the accountancy
fees of KPMG to bring the company accounts up to date. It did this of
course to preserve its security position and to facilitate the sale of the
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underlying security. It is however clear that there was an
arrangement in place at the time - before the company was struck off
- whereby NAMA/NALM agreed to pay Wayne O'Dwyer’s costs and to
ensure that he did the underlying work to assist KPMG in bringing the
company's accounts up to date and also that they agreed to pay
KPMG's costs of bringing the accounts up to date.

29. Mr. Malbasha sought to clarify what happened in relation to the
receivers by saying that the receivers were appointed on 28th March,
2014 but that the company was struck off the Register of Companies
on 29th March, 2014 with a notice of this appearing in the CRO
Gazette on 2nd April, 2014. He also said that the email dated 31st
March, 2014 was sent by Mr. O'Brien before he became aware that
the company had been struck off. That may be so. However it is clear
from the emails which have been exhibited in the various affidavits
that there was a real risk that the company might be struck off and
that this was a live issue in people’s minds. Therefore it did not come
as a bolt out of the blue.

30. Mr. Malbasha and indeed counsel for NALM in submissions
strongly rejected any proposition that NAMA shoutd be responsible for
the costs of paying for the company’s accountancy bills to bring the
outstanding returns up to date in circumstances where it had already
incurred substantial losses arising from the company’s indebtedness.

31. That may well be so but that is not the issue I have to address.
The issue I have to address is how “the court may by the order give
such directions and make such provisions as seem just replacing the
company anhd all other persons in the same position as hearly as may
be as if the hame of the company had not been struck off”.

32. I have also had regard to the further affidavit of Peter Malbasha
sworn on the 19th May, 2015, Mr. Malbasha stated at para. 4 of his
affidavit that he does not accept that there was any agreement
whereby NAMA/NALM would fund all costs arising in relation to the
preparation audit and filing of the companies statutory accounts. He
does accept however, at para. 4.3, that the Form A which was
submitted by the group seeking consent for payment of KPMG in
respect of audit and late filing fees for the accounts for the group to
include the company for the years ended 31st March, 2010 and 2011
was approved by NAMA on 20th August, 2012 (subject to a number of
conditions.)

33. In my view this again shows that NAMA/NALM had made an
arrangement whereby they were prepared to agree to the payment of
KPMG fees in respect of audit fees for the accounts for the group
which included the Middleview company.

34, It is clear therefore that the position which existed before the
company was struck off was that NAMA had approved the payment of
KPMG fees in respect of the preparation of accounts for the company
for the years ended 31st March, 2010 and 2011.

35. I also note that Mr, Malbasha in this affidavit at 4.7 stated:

"The refevance of these matters is that NAMA/the
petitioner, acting in good faith approved specific requests

16/11/2017 16:13
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for the release of charged funds to pay for the
preparation of statutory accounts for 2010 and 2011. In
granting such approval, NAMA/the petitioner relied on the
company’s representations (in particular those of Mr.
Wayne O'Dwyer) that the accounts were being prepared
(indeed the sum of €20,000 was specifically authorised in
order to pay Mr. O’Dwyer to prepare the accounts) and
that they were with KPMG.”

36. I note that Mr. Malbasha seeks to contend that the petitioner was
misled because Mr. Wayne O'Dwyer states that “the stat [sic]
accounts are with KPMG for signing”. However in my view the
evidence does not go that far and as there is no affidavit from Mr.
Wayne O'Dwyer before the Court, it is not entirely clear what the
exact position is. However in my view that is not entirely necessary
for me to decide the net question in this matter.

37. Mr. Malbasha also states that the position at the date of
dissolution is that the audit accounts for 2010, 2011, 2012 and 2013
are outstanding.

38. 1 have also considered the affidavit of Tom O'Brien dated 17th
May, 2015. At para. 2 of this affidavit Mr. O’Brien states that Simon
Coyle and he were appointed as joint receivers and managers of the
assets of the company by deed of appointment dated 12th March
2015, Extraordinarily, he makes no reference to the fact that he was
also appointed as receiver and manager to the assets of Middleview
Ltd on the 28th of March, 2014. This is a troubling omissien from his
affidavit. He also makes no attempt to explain what happened after
his appointment on 28th March, 2014 which is less than satisfactory.

The legal issues

The statutory section

39, Section 12B of the Companies (Amendment) Act 1982 (as
inserted by s. 46 of the Companies Amendment (No. 2) Act 1999)
provides as follows:

“12B. (1) The liability, if any, of every director, officer
and member of a company the name of which has been
struck off the register under section 12(3) or 12A(3) of
this Act shall continue and may be enforced as if the
company had not been dissolved.

(2) Nothing in subsection (1) of this section or section
12(3) or 12A(3) of this Act shall affect the power of the
court to wind up a company the name of which has been
struck off the register.,

(3) If any member, officer or creditor of a company is
aggrieved by the fact of the company's having been
struck off the register under section 12(3) or 12A(3) of
this Act, the court, on an application made (on notice to
the registrar of companies, the Revenue Commissioners
and the Minister for Finance) by the member, officer or
creditor, before the expiration of 20 years from the
publication in Iris Oifigitil of the notice referred to in
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section 12(3) or, as the case may be, 12A(3) of this Act,
may, if satisfied that it is just that the company be
restored to the register, order that the name of the
company be restored to the register, and, subject to
subsection (4) of this section, upon an office copy of the
order being delivered to the registrar for registration, the
company shall be deemed to have continued in existence
as if its name had not been struck off; and the court may
by the order give such directions and make such
provisions as seem just for placing the company and all
other persons in the same position as nearly as may be
as if the name of the company had not been struck off or
make such other order as seems just {and such other
order is referred to in subsection (4) of this section as an
‘alternative order’).

(4) An alternative order may, if the court considers it
appropriate that it should do so, include a provision that,
as respects a debt or liability incurred by, or on behalf of,
the company during the period when it stood struck off
the register, the officers of the company or such one or
more of them as is or are specified in the order shall be
liable for the whole or a part (as the court thinks just) of
the debt or liability.

(5) The court shall, unless cause is shown to the
contrary, include in an order under subsection (3) of this
section, being an order made on the application of a
member or officer of the company, a provision that the
order shall not have effect unless, within 1 month from
the date of the court's order—

(a) if the order relates to a company that has been
struck off the register under section 12(3) of this
Act, all outstanding annual returns required by
section 125 or 126 of the Principal Act are delivered
to the registrar of companies,

(b) if the order relates to a company that has been
struck off the register under section 12A(3) of this
Act, all outstanding statements required by section
882 of the Taxes Consolidation Act, 1997 , are
delivered to the Revenue Comnmissioners.

(6) The court shall, in making an order under subsection
(3) of this section, being an order that is made on the
application of a creditor of the company, direct that one
or more specified members or officers of the company
shall, within a specified period—

(a) if the order relates to a company that has been
struck off the register under section 12(3) of this
Act, deliver all outstanding annual returns required
by section 125 or 126 of the Principal Act to the
registrar of companies,
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(b) if the order relates to a company that has been
struck off the register under section 12A(3) of this

Act, deliver all outstanding statements required by
section 882 of the Taxes Consolidation Act, 1997,

to the Revenue Commissioners.”

40. The key provision of this statutory section which applies to the
fact of this case is the second part of 5. 12B:

“and the court may by the order give such directions and
make such provisions as seem just for placing the
company and all other persons in the same position as
nearly as may be as if the name of the company had not
been struck off or make such other order as seems just
(and such other order is referred to in subsection (4 ) of
this section as an ‘alternative order’).”

(Emphasis added).

Case Law

41. A number of cases have been opened by the parties in this
matter. In Richmond Building Products Ltd v. Soundgables Ltd [2005]
3 I.R. 321 the plaintiffs sought judgment against the defendants of a
sum in respect of goods sold to the first defendant, a limited
company, in a period during which it was struck off the Register of
Companies. The High Court (Finnegan P.) held in refusing the order
sought by the plaintiff that the effect of the restoration of the
company to the register was that the personal liability which might
otherwise have been attached to the directors was extinguished.

42. In the course of his judgment Finnegan P. considered the meaning
of s. 12B(3) of the Act and also considered the judgment of O'Neill J.
in respect of this section in Re Amantiss Enterprises Ltd [2000] 2
ILRM 177.

43, As Finnegan P. stated at page 324 of his judgment:

"The effect of such an order pursuant to the Companies
(Amendment) Act 1982 was considered in re Amantiss
Enterprises Ltd. {2000] 2 LL.R.M. 177. For the petitioner
in that case it was argued that the effect of the statutory
provision was to validate all acts done by the company
between its dissolution and its restoration. For the notice
parties, it was submitted that the effect of the section
was merely to restore the status of incorporation to the
company as to its identity but did not have the effect of
validating retrospectively acts done between dissolution
and restoration to the register. The court held in favour of
the petitioner. In his judgment O'Neill J. relied upon
Tyman's Ltd. v. Craven [1952] 2 Q.B. 100, the majority
decision in which was relied upon by the petitioner. He
cited with approval a passage from the judgment of Lord
Evershed M.R. at p. 111:-
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'In my judgment, the final words of the subsection
can properly and usefully be regarded as intended
to give to the court, where justice requires and the
general words would or might not themselves
suffice, the power to put both company and third
parties in the same position as they would have
occupied in such cases if the dissolution of the
company had not intervened. More generally the
final words of the section seem to me designed, not
by way of exposition, to qualify the generality of
that which precedes them but rather as a
complement to the general words so as to enable
the court (consistently with justice) to achieve to
the fullest extent the "as-you-were" position which,
according to the ordinary sense of those general
words, is prima facie their consequence’.”
(Emphasis added.)

44. In Re Lindsay Bowman Ltd {1969] 1 WLR 1443 Megarry J.
considered a similar provision in the UK companies legislation. In that
case a creditor claiming one debt incurred before the dissolution and
another incurred afterwards supported the petition to restore the
company to the register on condition that the court order should be
expressed to be without prejudice to any remedy which a creditor
who became such after dissolution might otherwise have against
anyone prior to the date of the order. (the so called "Rugby Auto
Electric clause”). Megarry J. however rejected this claim holding that
the power of the court was available only to give effect to the
statutory fiction that the company had not been struck off whereas
the effect of granting the plaintiff his order wouid be to negative that
statutory provision. As he stated at page 1446:

“In the present case the position seems to me to be very
different. What is sought is a provision that will preserve
to the creditor the rights that he acquired while the
company was defunct. The statutory fiction that results
from an order under the subsection is that the company
continued in existence throughout; and this, with all that
flows from it, is the necessary consequence of the order.
One of the consequences is that any liabilities properly
incurred by a director in the name of the company would
be liabilities of the company and not of the director. What
the concluding limb of the subsection empowers me to do
is to give directions or make provisions for placing the
company and others in the same position as nearly as
may be as if the name of the company had not been
struck off, What Mr. Hamilton seeks is a direction or
provision putting him in the same position as if the
company had been struck off, as in fact it was. In other
words he seeks a direction or provision which will
negative the statutory fiction whereas all that the
subsection empowers me to do is to give a direction or
make a provision which supports or carries out the
statutory fiction as nearly as may be. I do not see what
power I have to include such a direction or provision in
the order.”
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“In saying this, I am conscious of differing from a judge
of great experience. Unfortunately In Re Rugby Auto
Electric Services Ltd was not reported and there is
nothing in the file of that case which has suggested to me
the reasoning which Roxburgh J. may have had in mind
when inserting the clause. In those circumstances all that
I can do is to apply the language of the statute to the
best of my ability. I cannot see any escape from the
conclusion that the power of the court is limited to giving
directions and making provisions for the sole purpose of
effectuating the statutory fiction, namely that the name
of the company has not been struck off. Such a power
cannot in my judgment be used for the purpose of
negativing the statutory fiction. The words governing the
exercise of the power are “for placing the company and
all other persons in the same position as nearly as may
be as if” and it is for this purpose and this alone that the
court may give such directions and make such provisions
a5 seemn just”. If the section had ended with the words
“as seem just” thus omitting the purpose of words
“replacing ...” and all that follow or if the final "not” had
been omitted the position might have been very different.
Again the subsection might have been qualified by
authorising the order to be made “subject to such
modifications as the court thinks fit”, But I must take the
subsection as I find it and not as it might have been; and
in my judgment it does not authorise the insertion of the
Rugby Auto Electric clause in the order. It may be that
there are grounds for widening the discretionary powers
of the court under the subsection but that is for the
legistature and not for me.

45. I have also considered Davy v. Pickering and Others a decision of
the UK High Court Chancery Division dated 19th February 2015 of
Judge Keyser Q.C. sitting as a judge of the High Court.

46. As he stated at para. 43 of his judgment:

"Consideration of what is required to place persons in the
same position, as nearly as may be, as Iif the Company
had not been dissolved or struck off the register is made
more difficult, particularly in a case such as the present,
by the unavoidable element of the counterfactual that is
involved. It does seem to me, however, that Mr Oram is
correct to say that there was a window of opportunity, if
only a small one, in which Mr Davy might have
established the merits of his claim to the satisfaction of
the FOS[Financial Ombudsman Service] and been able to
present the petition that he now seeks to present and
bring the claim that would underpin such a petition. It is
quite impossible to know whether he would have
achieved those steps; that impossibility, however, arises
out of the conduct of Mr and Mrs Pickering in bringing
about the dissolution of the Company. If justice requires
that the effects of the striking-off of the Company be
undone by restoring to Mr Davy his lost opportunity, the
risk that his position will be improved over what it might
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have been—perhaps because he is better able to take
advantage of the opportunity—seems to me to be the
price of seeking the best attainable equation of positions
under section 1032(3}."

Assessment

47. The issue which therefore arises in this application is what
directions or what provisions should be made which seem just in
order to place the company and all other persons in the same position
as nearly as may be as if the name of the company had not been
struck off.

48, In my view the court can not avail of the second option (i.e. to
make such other order as seem just) because such order is referred
to in subsection 4 as an alternative order and under subsection 4 an
“alternative order” only appears to deal with debts or liabilities
incurred by or on behalf of the company during the period when it
was struck off the register. However the debts and liabilities which
arise in this case were not incurred by or on behaif of the company
during the period when it was struck off the register but are instead
liabilities which arose before the company was struck off.

49, Therefore the issue which the court has to consider is what
provisions or directions are just in order to place the company and all
cther persons in the same position as nearly as may be as if the
company had not been struck off.

50. It should be noted that the statutory subsection refers to “all
other persons”. On the facts of this case that refers to both
NAMA/NALM and indeed the directors and Mr. Kelleher.

51. I would also observe that the statutory section only provides that
the court should make such provision as seem “just” to place all other
persons in the same position “as nearly as may be”, In other words, it
does not say in “exactly the same position as they were” before the
company had been struck off.

52. It is clear from the affidavit evidence that the issue between the
parties is who should bear the costs of carrying out the company
audit for the years 2010, 2011, 2012 and 2013.

53. I am satisfied that the affidavit evidence establishes that
NAMA/NALM had agreed to pay the accounting fees of KPMG to carry
out the preparation of audited accounts for the company for the year
ended March 2010 and the year ended March 2011. There is ample
evidence to show that this is so and indeed this matter is explicitly
accepted in the affidavits of Mr. Malbasha. I would therefore conclude
that the costs of preparing the audited accounts for the year ended
2010 and the year ended 2011 should be borne by NAMA/NALM, Such
an order places the company and all other persons in the same
position as nearly as may be as if the company had not been struck
off,

54. However the position is slightly different for the costs of preparing
the audited accounts for the following two years. Counsel for
NAMA/NALM argued that, whatever about the position for the first two
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years, there was absolutely no agreement and no evidence of any
agreement that NAMA would pay the costs of the audited accounts.
Whilst that is true, the issue which then arises is what would have
been a more likely outcome if that question had arisen. One
possibility is that NAMA would have said to the directors that it was
no longer going to pay for the accountancy costs of preparing the
accounts for the company; a second possibility is that NAMA would
have agreed to continue funding the accountancy costs for preparing
the accounts for the company. Having considered the affidavit
evidence in this matter and having considered the underlying
commercial logic as to why NAMA agreed to pay for the accountancy
costs for the first two years of accounts (i.e. that NAMA wished to
ensure that the company continued to be maintained on the Register
of Companies in order to protect its security) - I am of the view that
it is more likely than not that NAMA would have continued the
arrangement of funding the KPMG fees to prepare the accounts for
the final two years.

55. However given that this might not have turned out to be the
situation, in my view it would not be entirely just and fair to impose
the full financial obligation on NAMA for this and the directors and Mr.
Kelleher certainly have some legal responsibility for ensuring the
company has the means by which it should discharge its auditor’s
fees to prepare the audited accounts of the company.

56. I am of the view therefore that a fair and just order in this case
would be to direct that NAMA and Mr. Kelieher/the directors should
bear the costs of preparing the last two sets of accounts equally. This
does not mean that Mr. Kelleher should bear the costs of one year and
NAMA should bear the costs of another year. Instead NAMA and Mr.
Kelleher should each bear the costs of both years on a 50/50 basis.

57. The Petitioner sought to argue that the jurisdiction of the court
under s. 12 (B) (3) is not engaged. The essence of its argument was
that it was only if the dissolution of the company had altered Mr
Kelleher’s position in a manner which is not remedied by the general
restoration order made by the court that the jurisdiction is engaged.
In my view that argument is not correct as a matter of principle.
Moreover I can find no language in the statutory section to limit the
operation of 5. 12 (B) (3) in this way.

58. It is also argued by the Petitioner that the effect of the order
sought by Mr Kelleher is to obtain an order for specific performance of
a disputed agreement. However in my view, that is an overstatement.
Firstly, the effect of the order which I am proposing to make is to put
the parties back “as nearly as may be” into the position they were (as
far as I can glean from the evidence) for the 2010 and 2011
accounts; secondly I am not proposing to make any order for specific
performance of any agreement for the 2011 and 2012 accounts but
rather to consider the counterfactual situation of what might have
occurred had the company not been struck off.

59. The Petitioner also sought to argue that a refusal to make the
order sought by Mr Kelleher does not preclude Mr Kelleher from
pursuing the funding agreement with the Petitioner by separate
proceedings in the ordinary way. However that is to ignore the
manner in which this application came before the court. NAMA
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appointed receivers the day before the company was struck off the
register; NAMA brought the application to restore the company to the
register so that it could protect its security and recover part of its
debt: the company was restored to the register by order of the Court
but this issue of dispute was held over for further argument, It would,
in my view, be entirely wasteful of costs and court time that separate
proceedings should be issued to resolve this very net issue in
circumstances where the legislation specifically grants a jurisdiction to
the High Court to decide such matters as part of a restoration
application.

Conclusion
60. I would therefore conclude:

1. That NAMA/NALM should bear the costs of preparing
the audit of accounts for the year ended 2010 and 2011.

2. That NAMA/NALM and the directors/Mr. Kelleher should
bear the costs of preparing the accounts for the year
ended 2012 and 2013 on a 50/50 basis.

Back to top of document
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THE HIGH COURT
[2015 No. 59 COS]

IN THE MATTER OF MIDDLEVIEW LIMITED

AND

IN THE MATTER OF THE COMPANIES ACTS 1963 TO 2013
AND
IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION
12(B) OF THE COMPANIES (AMENDMENT) ACT 1982 AS
INSERTED BY SECTION 46 OF THE COMPANIES AMENDMENT
(NO. 2) ACT 1999

(NO. 2)

JUDGMENT (No. 2) of Mr Justice Cregan delivered on 29th day
of January, 2016.
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1. On 21st December, 2015, I delivered my judgment in the above
matter and I adjourned the matter on that date until 15th January,
2016 to permit the parties to consider the judgment.

2. On 15th January, 2016, counsel on behalf of the Petitioner -
NAMA/NALM - made an application to me to review and revise my
judgment in one particular matter.

Issue in this Application

3. The issue in this application is that in certain parts of my first
judgment, I found that certain paragraphs of Mr. Malbasha’s affidavit
were incorrect and misleading. (Mr. Malbasha is an asset recovery
manager within NAMA/NALM.) It was submitted by counsel for
NAMA/NALM that these findings by the court were based on an
erroneous understanding of the situation and that Mr. Malbasha had
suffered some “reputational damage” as a result of these findings.
The court was invited to reconsider this issue,

4. The issue which arose is that which is set out at paras. 18-23 of
my judgment. For ease of reference, I set these out below:

"18. There is one issue about Mr. Malbasha’s affidavit
which is of concern to me. In the grounding affidavit of
Ms. Margaret Magee sworn on behalf of NALM she refers
to para. 12 of the petition. Paragraph 12 of the petition
states that:

“The Petitioner is desirous of taking steps to
recover the amounts due and to this end by deed of
appointment dated [22nd March 2014] [sic] the
Petitioner appointed Mr. Simon Coyle and Mr. Tom
O'Brien of Mazars, Block 3, Harcourt Centre,
Harcourt Road, Dublin 2 as joint receivers” ("the
receivers”) over the assets of inter alia the
company.

13. The company was struck off the Register of
Companies on 2nd April 2014 for its failure to file
annual returns in the Companies Registration
Office. (Emphasis added.)

19. In her affidavit Ms. Magee exhibits the deed of
appointment of the receivers. This deed is dated 28th
March, 2014. Moreover this deed of appointment is
signed by Mr. Coyle and by Mr. O'Brien as receivers and
dated 28th March 2014.

20. However Mr. Malbasha in his affidavit stated:

“At para. 4 of Mr. Kelleher’s affidavit Mr. Kelleher avers
that the company was in receivership at the time of strike
off. Again this is simply incorrect. The Petitioner
attempted to appoint receivers to the company in March
2014. However the company was stuck off the Register of
Companies immediately before it could do so and the
appointment could not proceed. In that regard Mr.
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Kelleher’s averments in relation to any purported action
or inaction taken on the part of receivers are entirely
mistaken. The Petitioner only appointed receivers to the
company when it was recently restored pursuant to a
deed of appointment dated 12th March 2015. v

21. Again at para. 10 of his affidavit he states:

“As explained at para. 7 above receivers were not
appointed to the company before it was struck off.”

22. These averments are simply incorrect. It is clear on
any view of the matter that NALM appointed receivers on
28th March 2014. NALM itself exhibited the deed of
appointment of the two receivers. The deed of
appointment is signed by both receivers and dated. It is
also witnessed. The deed is also stated to be given under
the common seal of National Asset Loan Management Lid
and delivered as a deed in the presence of certain
persons and those persons have signed their signatures
as authorised signatories.

23. Thus it appears that Mr. Kelleher’s averments that the
company was in receivership at the time of strike off are
correct and that Mr. Malbasha’s averments are not only
incorrect but positively misleading. The true position,
insofar as I can ascertain from the documents, is that the
receivers were appointed on 28th March 2014.

Jurisdiction

5. A number of authorities have been opened to me by counsel for
the Petitioner and I have considered these. They include Silverstone
Designs Ltd. v. Ryan (Unrep. High Court, 28th February 2000, Smyth
1.) Bellville Holdings v. Revenue Commissioners [1984] 1 ILRM 29
(Supreme Court) and Re; L and B [2013] UKSC 8 (a decision of the
UK Supreme Court). These decisions establish that a judge is entitled
to reverse his decision at any time before his order is drawn up and
perfected if he believes he is wrong.

6. I should indicate that although I am of the view that courts should
be reluctant to engage in such a process, it is more important that
justice be done (and be seen to be done) and it was to ensure that no
injustice had been done to Mr. Malbasha that I have considered again
the Petition and the affidavit evidence in its totality.

Submissions of NAMA/NALM
7. Paragraph 4 of the written submissions made by NAMA/NALM in
respect of this issue states as follows:

“In the present case, and as already indicated above, the
Petitioner does not ask the Court to revisit the decision
ultimately reached by the Court and referred to at para.
60 of the written judgment viz. that NAMA/NALM should
bear the costs of preparing the audit of accounts for the
year ended 2010 and 2011 and that NAMA/NALM and the
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Directors/Mr, Kelleher should bear the costs of preparing
the accounts for the year ended 2012 and 2013 on a
50/50 basis. Rather what is proposed is that the court be
asked to consider paras. 18-23 of the written judgment
on the basis that the conclusions reached by the court at
para. 23 are premised on an error as to the evidence
actually before the Court. The issue is also touched upon
in paras. 25, 38 and 59 of the judgment.”

The correct position about the dissolution and strike off of the
company

8. This submission by counsel in turn is based on the situation of
when exactly the company was struck off and when it was dissolved.
The CRO published in its Gazette a notice on Wednesday 2nd April,
2014, This notice stated as follows:

"Notice is hereby given pursuant to s. 12(3) of the
Companies (Amendment) Act, 1982 as amended by
section 46 of the Companies Amendment (No. 2) Act,
1999 that the names of the following companies were
struck off the register on the date set out on the attached
list and the companies are hereby dissolved.”

9. The company Middleview Ltd. was stated to be struck off on 28th
March, 2014,

10. The company Middleview Ltd. is deemed to be dissolved on the
date of the publication i.e. 2nd April, 2014 (see section 12(3) of the
Companies Amendment Act 1982).

11. Counsel for NAMA/NALM submits therefore that, as a matter of
fact, the company was struck off on 28th March, 2014 and was, in
fact, dissolved on 2nd April, 2014, In my view, this is correct.

The Petition and Affidavit Evidence before the Court

172. 1 turn now to consider the Petition and affidavit evidence before
the Court. The Petition of NAMA/NALM grounding the application to
restore the company to the register stated as follows:

13. The company was struck off the Register of
Companies on 2nd April 2014 for its failure to file annual
returns in the Companies Registration Office.” (Emphasis
added).

13. It is clear in the light of the above facts that this statement in the
Petition is incorrect. The company was in fact struck off the Register
of Companies on 28th March, 2014 and it was dissolved on 2nd Aprii,
2014. This was the first error.

14. In addition the Petition states at para. 12:

"In circumstances where the monies due and owing by
the company under the Modillion Agreement have not
been repaid in accordance with its terms, the Petitioner is
desirous of taking steps to recover the amounts due and
to this end by Deed of Appointment dated 22nd March,
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2014, the Petitioner appointed Mr. Simon Coyle and Mr.
Tom O’Brien of Mazars as joint receivers over the assets
of, inter alia, the company.”

15. The Petitioner accepts that this date is incorrect and the Deed of
Appointment is in fact dated 28th March, 2014. This was a second
error in the Petition.

Affidavit of Margaret Magee

16. Ms. Margaret Magee, an employee of NAMA, swore the grounding
affidavit for the Petition to restore the company to the register. At
para. 2 of her affidavit she states as follows:

“I beg to refer to the Petition presented herein and
confirm that I have read same and I believe the matters
set out therein are true and accurate. ”

She makes this averment, even though paragraphs 12 and 13 of the
Petition are inaccurate, This is a third error.

17. At para. 6 of her affidavit Ms. Magee states as follows:

"I say that the company was dissolved on 3rd April, 2014
having been struck off involuntarily pursuant to section
12 of the Companies Amendment Act 1982 for failure to
file the necessary annual returns to the CRO in respect of
the years 2010 to 2013. I beg to refer to the Companies
Office search dated 4th February, 2015 upon which
marked with the letters MM3 I have signed my name
prior to the swearing hereof.”

18. This is clearly a fourth error as the company was not dissolved on
3rd April, 2014. It was in fact dissolved on 2nd April, 2014 (and the
exhibit refers to 2nd April, 2014).

19. At para. 11 of Ms. Magee's affidavit she exhibits a copy of the
Deed of Appointment executed by the Petitioner appointing the
receivers. As I pointed out in my first judgment, this Deed of
Appointment is dated 28th March, 2014. It is signed by the receivers
and by persons on behalf of the Petitioner. This Deed of Appointment
is clearly dated the 28th March, 2014 and not the 22nd March, 2014
as stated by Ms. Magee earlier in her affidavit.

20. At Paragraph 12 of her affidavit she says:
“In relation to para. 13 of the petition I beg to refer to:

'12.1 A photocopy of a notice upon which marked with
the letters MM9, I have signed my name prior to the
swearing hereof from the Companies Registration Office
dated 2nd April, 2014 giving notice inter alia that the
company is struck off the Register of Companies and
dissolved.”

21. Thus there are a number of errors in Ms. Magee’s affidavit which

gives varying dates for the Deed of Appointment of the receivers and
the date of strike off/and dissolution of the company.

http:lIwww.courts.leljudgments.nsf/59764552 1f07ac9a80256eBOO48ca52/dd1025fec657b01380257f850049c2 1¢?QpenDocument Page 5 of 10



Case: 1:18-cv-01461 Document #: 1-4 Filed: 02/27/18 Page 34 of 75 PagelD #:244

Middleview Limited & Companles Acts (No.2) ; judgments & Determinations : Courts Service of Ireland 16/11/2017 16:12

Affidavit of Gareth Kelleher
22. The first affidavit of Gareth Kelleher sworn on the 13th March,
2015 states at para. 4:

“The Petitioner ultimately did not pay KPMG and the
returns did not get filed. This occurred when they had
sole control of the income of the company and following
the appointment of Simon Coyle of Mazars as the receiver
and manager on 27th March, 2014 they have had control
of the books and records of the company [sic].

23. This date - 27th March, 2014 - as the date of appointment of
receivers is also not correct. The deed of appointment of the receivers
is 28th March, 2014,

24, Thus, the situation before Mr. Malbasha swore his affidavit was:

(1) The company was struck off on 28th March, 2014 (at
the start of the day);

(2) The Petitioner appointed receivers to the company on
28th March, 2014 at 6.00pm;

(3) As is clear from later averments, the receivers wrote
to the directors of the company on 31st March, 2014
saying that they had been appointed as receivers,
relieving the directors of their powers over the assets of
the company and asking the directors to transmit to them
all the books and records of the company;

(4) The CRO published its Gazette on 2nd April, 2014 and
the company was dissolved as and from that date;

(5) As is clear from later averments, this fact only
became known to the receivers when they sought to
lodge their notification of appointment as receivers in the
CRO and the CRO drew their attention to the fact that the
company had been dissolved on the 2nd April, 2014 and
struck off on 28th March, 2014.

25. All of these facts were or ought to have been known to Mr.
Malbasha when he swore his affidavit.

First Affidavit of Mr. Malbasha
26. At para. 8 of Mr. Malbasha'’s affidavit he states as follows:

“At para. 4 of Mr. Kelleher's affidavit, Mr. Kelleher avers
that the company was in receivership at the time of strike
off. Again this is simply incorrect. The Petitioner
attempted to appoint receivers to the company in March
2014, however the company was stuck Off the Register of
Companies immediately before it could do so and the
appointment could not proceed. In that regard Mr.
Kelleher’s averments in relation to any purported action
or inaction taken on the part of receivers are entirely
mistaken. The Petitioner only appointed receivers to the
company when it was recently restored pursuant to a
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deed of appointment dated 12th March 2015. 7

27. This is the central paragraph which was the subject of my
comments in paras. 18 to 23 of my first judgment.

28. However, Mr. Malbasha's affidavit at para. 8 must be read in the
light of the Petition at para. 13 which states that:

“The company was struck off the Register of Companies
on 2nd April 2014 for its failure to file annual returns in
the Companies Registration Office.”

29. This paragraph was set out by me at para. 18 of my judgment.
Moreover as stated above, Ms. Magee in her affidavit at para. 2
expressly confirmed the accuracy of all matters set out in the Petition
(including the fact that the company was struck off the Register of
Companies on 2nd April, 2014). Ms. Magee also exhibited the Deed of
Appointment which is clearly dated 28th March, 2014.

30. There was no attempt by Mr. Malbasha to clarify that in fact the
company was struck off on 28th March, 2014 and dissolved on 2nd
April, 2014. Moreover there was no attempt by Mr. Malbasha in his
affidavit to correct the error in the Petition at para. 13 or indeed any
of the other errors in Ms. Magee’s affidavit including the date of
appointment of the receivers.

31. In particular, at para. 8 of Mr. Malbasha’s affidavit he states:

“At para. 4 of Mr. Kelleher’s affidavit Mr. Kelleher avers
that the company was in receivership at the time of strike
off. Again this is simply incorrect”

In my view this is not just “simply incorrect”, A full and proper
explanation of all these events should have been put before the court
on this issue at this time if Mr, Malbasha wished to do so.

32. Mr. Malbasha then stated:

“The Petitioner attempted to appoint receivers to the
company in March 2014. However the company was
struck off the Register of Companies immediately before
it could do so and the appointment could not proceed.”

In my view that sentence is misleading. It is misleading to say that
the Petitioner “attempted” to appoint receivers to the company in
March 2014. The Petitioner did in fact appoint receivers to the
company on 28th March, 2014. Moreover these receivers acted on
foot of their appointment and wrote to the directors some days later
on 31st March, 2014. It was only after the receivers became awate
that the company was struck off that they realised they could not
proceed. In my view, the tenor of paragraph 8, when taken as a
whole, in the light of the Petition and the affidavit evidence of Ms.
Magee, can only be described as inaccurate and misleading.

33, In my view, para. 8 is a misleading averment because it conveys
the impression that NAMA intended to appoint a receiver to the
company but that, before it could actually do so, it discovered that

16/11/2017 16:12
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the company had been struck off and was dissolved. In fact, the true
position is that NAMA did appoint receivers on 28th March, 2014,
these receivers acted on foot of this appointment from the 28th
March, 2014 until some subsequent date (which date is not given)
and then they realised that they could no longer proceed because the
company had been struck off and dissolved. Thus there Is a significant
difference between the true situation and the situation as set out by
Mr. Malbasha at paragraph 8 of his affidavit. This discrepancy between
these two situations is, in my view, misleading.

34. Moreover the misleading nature of paragraph 8 was reinforced by
the final sentence of para. 10 of Mr. Malbasha’s affidavit wherein he
states:

“As explained at para. 7 above, receivers were not
appointed to the company before it was struck off.”

35. However, in my view, receivers were in fact appointed to the
company by the Petitioner on the same day that the company was
struck off - although the Petitioner itself did not become aware of this
fact until some time later.

36. The key point in my judgment at paragraph 22 was that it
seemed clear from the documents and affidavit evidence which were
before me that NAMA appointed receivers on 28th March, 2014 and
that NAMA itself could only have become aware of the date of
dissolution and date of strike off at the earliest on 2nd April, 2014. 1t
is clear therefore that NAMA did appoint receivers to the company on
28th March, 2014. It is also clear that the receivers took steps in the
receivership to communicate with the directors on 31st March, 2014.
The fact is that the receivership could not proceed because at some
subsequent date (which date is nhot provided) the receivers were
informed by the CRO {when they sought to notify the CRO of their
appointment) that the company had been dissclved and had been
struck off. The fact remains however that, in my view, the statements
made at paragraph 8 of Mr. Malbasha’s first affidavit are incorrect and
misleading. Whilst I accept that Mr. Malbasha may not have intended
to mislead the court, nevertheless the combination of errors in the
petition, Ms. Magee’s affidavit and paragraph 8 of Mr. Malbasha's
affidavit meant that the court could not but be misled as to the true
state of affairs.

Mr. Kelleher’'s Second Affidavit
37. It is also instructive that Mr. Kelleher in his second affidavit dated
24th April, 2015 states at para. 6:

g, Mr. Malbasha now resiles from the appointment of
Simon Coyle and Tom O’Brien of Mazars as receivers and
managers in March 2014. Mr. O'Brien wrote lto us stating
that he had been appointed and former employees and I
cooperated with him in respect of the group companies
and gave him control of the books and records of the
companies including Middleview Ltd. and were of
assistance where we could be. I beg to refer to a true
copy of the letter received from the Receiver upon which
marked with the letters GK1 I have signed my name prior
to the swearing hereof.”

htp:/ /www.cour!s.ieuudgments.nsf1597645521f07ac9a80256ef30048ca52/dd1025fec657b01380257f850049c2 1c?OpenDocument Page 8 of 10
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7. Nobody suggested they had not been appointed as
receivers over all of Middleview’s assets and were not
acting as receiver for nearly a year. The first I heard of
this suggestion was Mr. Malbasha’s replying affidavit on
oth April, 2015. We received no notice of the alleged
2015 appointment save by way of the replying affidavit.

38. Mr. Kelleher also exhibits a letter from Tom Q’Brien of Mazars one
of the receivers to Middleview, dated 31st March, 2014 which states
as follows:

“Dear Garrett,

Further to our telephone conversation earlier this morning
I confirm that by Deed of Appointment dated 28th March,
2015 Simon Coyle and I were Appointed by NAMA as
receivers and managers to the following companies

- Middleview Ltd.

. I understand that you are a director of each of the
above companies. Please note that your powers over the
assets which are the subject of our appointment have
ceased as of the day of our appointment and you should
take no further action in relation to the assets without our
prior consent.

I would be obliged if you would forward to us any
records, documents or property of the company you may
have in your possessions.”

Regards

Tom O'Brien, Mazars”

Mr. Malbasha’s Second Affidavit

39, It was only after these documents had been revealed that Mr.
Malbasha then sought to clarify the position in his second affidavit
sworn on 7th May, 2015. In this affidavit he states:

“5. I beg to refer to paras. 6 and 7 of Mr. Kelleher’s
affidavit. By way of clarification, the Petitioner attempted
to appoint receivers to the company on 28th March, 2014
and a deed of appointment was executed in this regard.
However, the company was struck off the Register of
Companies on 29th March, 2014 with notice of this
appearing in the CRO Gazelte for 2nd April, 2014,
immediately after that deed of appointment was executed
but prior to the filing of the statutory notification of the
appointment of a receiver in the Companies Registration
Office. As such the appointment could not proceed. The
petitioner only became aware that the appointment could
not proceed when an attempt was made to lodge the
statutory notification in the CRO at which point CRO
informed the Petitioner that the appointment was void as

http:/}www.courts.le[]udgments.nsf/59764‘352 1f07ac9a80256ef30048¢a52/dd102 5fec657b01380257f850049¢c2 1¢?0penDocument Page 9 of 10
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the company had been struck off prior to the filing of the
statutory notification. The email dated 31st March, 2014
was sent by Mr. Tom O’Brien of Mazars prior to this and
no steps were taken in the purported receivership. The
Petitioner only appointed receivers to the company when
it was recently restored pursuant to a deed of
appointment dated 12th March, 2015.” ( Emphasis
added).

40. Again I note that there is an error in paragraph 5 of this affidavit
in that it states that the company was struck off the Register on 29th
March, 2014 when in fact it was the 28th March, 2014. I also note
that Mr. Malbasha does not provide any date as to when an attempt
was made to lodge the statutory notification of the receivership in the
CRO which is a critical date as to when the Petitioner became aware
that the receivership could not proceed. However, more importantly,
this belated clarification only came after Mr. Kelleher had taken issue
with Mr. Malbasha’s earlier affidavit and had in fact exhibited
correspondence which established that the receivers were not only
appointed but confirmed their appointment by writing to the directors
relieving the directors of their responsibilities over the assets of the
companies.

Conclusion

41, Having considered again the Petition and all of the affidavit
evidence in this matter, having considered the relevant paragraphs of
my judgment and the submissions of counsel for the Petitioner, T
remain of the view that paragraphs 8 and 10 of Mr. Malbasha’s first
affidavit (particularly in the light of the errors in the Petition and Ms.
Magee’s affidavit) all combined to leave the court with a misleading
impression of what had happened. Whilst I accept that Mr. Malbasha
did not intend to mislead, nevertheless a misleading impression was
given to the court by his affidavit evidence in the light of the Petition
and the affidavit evidence of Ms. Magee.

42. In the circumstances 1 do not believe it is necessary or
appropriate for me to review this part of the judgment as requested
by the Petitioner.

Back to top of document
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AND
GARRETT KELLEHER

DEFENDANT/APPELLANT

JUDGMENT delivered on the 15th day of April 2016 by
Ms. Justice Finlay Geoghegan

1. This appeal raises an important point of procedure which
does not appear previously to have been the subject of a
written judgment. Further it is agreed between the parties that
the point was not expressly adverted to in submission to the
trial judge before judgment.

2. The point is as follows. Where, on an application by a
plaintiff for summary judgment the defendant seeks leave to
defend upon two grounds: (i) a pure defence and (ii} a defence
by way of set off of a counterclaim for damages and the judge
determines that the pure defence meets the arguable
threshold, but the defence in reliance on the counterclaim does
not, has the court in remitting the matter to plenary hearing
with leave to defend upon the pure defence jurisdiction to
preclude the defendant raising the counterclaim and if so, what
are the criteria according to which such a decision should be
made.

3. The issue arises in this appeal, upon the following facts. The
plaintiff issued a summary summons seeking judgment for
€46,834,472.35 pursuant to guarantees given by the
defendant originally to Irish Bank Resolution Corporation
Limited of facilities advanced to companies of which the
defendant was the ultimate beneficiary.

4, The plaintiff brought a motion seeking entry to the
Commercial List and summary judgment against the defendant
in the usual way. The proceedings were entered in the
Commercial List and a significant number of affidavits were
exchanged on the application for summary judgment.

5. The defendant does not dispute the guarantees entered into
nor the amounts owing on the guaranteed facilities. He
asserted two defences to the claim against him:

(i) the plaintiff is estopped from enforcing the
guarantees by reason of representations made that
if the defendant cooperated with the plaintiff,
which he maintains he did, that it would not
enforce the guarantees. This defence was referred
to as the estoppel defence.

(ii) the defendant as the ultimate beneficiary of
companies collectively referred to by the plaintiff
as the “Shelbourne Connection” has a counterclaim
against the plaintiff for damages by reason of
certain actions of the plaintiff which diminished the

http:/Awww.courts.ie/Judgments.nsf/0/9C985374398465D780257F9C004D49FD 11/29/2017
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value of assets held by companies within the
Shelbourne Connection such that the companies
were unable to discharge the amounts due on the
facilities and also the defendant as ultimate
beneficiary is unable to discharge the amounts due
under the guarantees. Alternatively it was
contended that the amount of the damages
recoverable on the counterclaim exceeded the
value of the claim against which it might be set off.

High Court hearing and judgment

6. The summary judgment application was heard over two
days in the High Court by Fullam J. upon significant affidavit
evidence and exhibits. It was not in dispute that the defences
sought to be raised had to meet the threshold of arguability or
a bona fide defence in accordance with cases such as Aer
Rianta v. Ryanair {2001] 4 1.R. 607.

7. Fullam J. delivered a written judgment on the 24th
February, 2015, in which he identified the two defences raised
and having analysed the estoppel defence, concluded that the
defendant had an arguable defence on that ground. That
finding was not in dispute before this Court.

8. The position in relation to the second ground of defence in
reliance upon the counterclaim relating to the Chicago Spire is
more complex,

9. The trial judge at paras. 42 and 43 of his judgment set out
the defence being advanced and his initial analysis of same in
the following terms.

“42, The defendant’s case is that the plaintiff
recklessly sold the Spire loan at a gross undervalue
for a price of $35 million when the face value of
the loan was in excess of $90 million. He says that
had the matter been handied properly the site
would have realised the sum of $350 million which
would have enabled him to clear his indebtedness
in respect of the Spire loan and also his liabilities
under the Cratloe and Modillion guarantees.
Instead, as a result of the sale of the Spire loan in
June, 2013, he has been deprived of the
opportunity to clear his indebtedness under the
Spire loan and the Cratloe and Modillion
guarantees.

43, The effect of the plaintiff's contention is that he
has a counterclaim for damages which is more
than sufficient to offset against any liability under
the guarantees in these proceedings. To succeed
with such a counterclaim, the defendant
acknowledges that he has to establish that ss.10,
11 and 12 of the Act of 2009 impose obligations on
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NAMA which are more onerous than the normal
duties of a mortgagee as set out in Silven
Properties Limited v. RBS plc [2004] 1 WLR $97
and approved by the Supreme Court (sic) in
Dellway.”

It was common case on appeal that the trial judge intended to
refer to the High Court judgment of the Divisional Court in
Dellway Investments Limited v. NAMA [2011] 4 I.R, 1 and in
particular pp. 76 to 77 rather than the Supreme Court. Nothing
turns on this.

10. The trial judge appears to have treated the second defence
as one dependent on a counterclaim. He first considered the
counterclaim asserted in reliance upon ss. 10, 11 and 12 of the
National Assets Management Agency Act 2009 and at para. 49
of his judgment stated:-

*In my view, these provisions do not impose
additionai duties on NAMA towards debtors,
guarantors or mortgagors over and above the
duties of an ordinary mortgagee in respect of the
management and realisation of bank assets.”

11. A question has arisen as to whether in the light of the
above conclusion that issue is or is not to be considered res
Jjudicata between the plaintiff and the defendant herein. This
was referred to rather than argued before this Court and it is
not necessary to express any view on it for the purposes of the
appeal. I only wish to indicate that for the purposes of deciding
the appeal I am treating the decision of the trial judge as being
that the defendant did not reach the Aer Rianta threshold of
arguability on the issue as to whether 55,10, 11 and 12 of the
Act of 2009 impose obligations on NAMA (or the plaintiff)
which are more onerous than the normal duties of a
mortgagee as set out in Silven Properties Limited.,

12. Notwithstanding his conclusion on the 2009 Act, the trial
judge then continued to consider the affidavit evidence in
relation to the alleged sale of the Spire loan at an undervalue.
Having done so at para. 56 of his judgment, he concluded:-

“, .. Itis clear from the evidence that, even if the
Court accepted the defendant’s submission, that
the Act imposed additional obligations on the
plaintiff, the sale of the Spire loan in June, 2013
could not have generated sufficient monies to
enable the defendant clear his indebtedness arising
from the guarantees subject of these proceedings.

In the circumstances, there is no reality in this defence.”
13. The final conclusion of the trial judge was:-

“57. Using the test prescribed by Hardiman 3. in
Aer Rianta v. Ryanair Ltd. [2001] 4 1.R. 607:
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‘Is it very clear the defendant has no case?”

58. I answer that in the negative in respect of the
estoppel defence and in the affirmative in respect
of the counter claim for damage to assets.

I will remit the case for pienary hearing on the first issue,
namely that of estoppel.”

14. The defendant on the 25th March, 2015, sought
clarification, from the trial judge as to his entitlement to
pursue in the plenary proceeding the counterclaim seeking
damages for the alleged wrongful actions of the plaintiff.
Counsel on his behalf informed this Court, as is apparent from
the transcript of a hearing before the trial judge of the 25th
March, 2015, that clarification was sought because they did
not want to appear to be going behind his judgment on the
summary judgment application in pleading a counterclaim. The
submission made on behalf of the defendant was that the
counterclaim was a claim which he was entitled to pursue
pursuant to his constitutional right of access to the courts and
that he could pursue it by a separate writ issued but wished to
do so by way of counterclaim in the proceedings remitted for
plenary hearing. On behalf of the plaintiff it was contended
that the second defence advanced was always dependent on
the counterclaim; hence even if the defendant were now
permitted to pursue the counterclaim the plaintiff would be
pleading that it was res judicata. The plaintiff further
submitted that the only live issue permitted to remain in the
proceedings was the defence of estoppel.

15. The trial judge agreed with the latter submission of counsel
for the plaintiff that “on the basis of the judgment given on the
24th February, the only matter that can be pleaded either in
defence or by way of counterclaim . . . is the question of
estoppel”.

16. It appears that following that hearing on the 25th March,
the order of the 24th February, 2015, was perfected and

provides;-
“It is ordered that this action insofar as the point of
estoppel is concerned do stand adjourned for
plenary hearing as if these proceedings had been
commenced by plenary summons.”

Appeal

17. The defendant in the notice of appeal and in the written
submissions contended that the High Court does not have
jurisdiction to limit the defences which may be raised by a
defendant once the court has made an order remitting the
entire of the claim to plenary hearing. He did so primarily in
reliance upon a judgment of Charleton J. in the High Court in
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Galvin v. Souter Enterprises Limited [2010] IEHC 215, in which
at para. 19, he stated that he was “not entitled to confine the
defendants to particular defences”. Nevertheless in doing so
Counsel for the defendant recognised that a different view had
been taken by Clarke J. in the High Court in G.E, Capital
Woodchester Limited v, Aktiv Kapital, Asset Investment
Limited and Aktiv Kapital ASA [2009] IEHC 512 and by me in
the High Court in Bussoleno Limited v. Kefly [2011] IEHC 220;
[2012] 1 ILRM 81 and by Cooke J. in IBRC v. Halpin [2013]
IEHC 492.

18. The point, whiist not pressed was not abandoned at the
oral hearing and I have therefore reconsidered the issue
having regard in particular to the view expressed by Charleton
1. in Galvin v. Souter Enterprises which I think may not have
been drawn to my attention when I decided Busoleno Limited
v. Kelly [2011] IEHC 220; [2012] 1 ILRM 81, in the High
Court.

19. Having reconsidered the matter I remain of the view that
where on an application for summary judgment the court
decides that the defendant has raised an arguable defence to
the entire claim such that the court decides to adjourn the full
claim for plenary hearing the court may also limit the defences
which may be pleaded to those which have met the threshold
identified by the Supreme Court in Aer Rianta v. Ryanair and
the judgments referred to therein. This conclusion stems from
the nature of summary proceedings and the provisions of O.
37, of the Rules of the Superior Courts.

20. The summary summons procedure, in general, may be
used where a plaintiff seeks to recover a debt or liquidated
demand. As stated by Lavery 1. in Prendergast v. Biddle
(Unreported, Supreme Court, 31st July, 1957) the procedure
“is provided in order to enable speedy justice to be done in
particular cases where there is either no issue to be tried or
the issues involved are simple and capable of being easily
determined”. Peart 1. more recently has explained the
procedure in Motor Insurers Bureau of Ireland v. Hanley
[2006] IEHC 405, [2007] 2 1.R. 591, as being one which
provides “a simple, informal, expeditious and inexpensive
method of obtaining a final judgment”. Whilst the procedure in
Order 37 and case law relating thereto provides for such
speedy justice or expeditious method of obtaining a final
judgment in those cases where there is no issue to be tried,
they also set out a procedure which permits a plenary hearing
in relation at least to certain issues where a defendant, in the
initial procedure raises a bona fide or arguable defence to part
or all of the claim. The motion for liberty to enter final
judgment or for summary judgment is the filter mechanism
through which such balance is achieved.

21. Order 37, r. 1, requires the motion for summary judgment
to be supported by “an affidavit sworn by the plaintiff or by
another person who can swear positively to the facts showing
that the plaintiff is entitled to the relief claimed and stating

11/29/2017
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that in the belief of the deponent there is no defence to the
action”. A defendant who wishes to show cause against such
motion is required to do so pursuant to rule 3 by affidavit and
such affidavit must state “whether the defence alleged goes to
the whole or part only, and (if so) to what part, of the plaintiffs
claim”,

22, Order 37, r. 7 and 10, are most relevant to the Court’s
general jurisdiction on hearing the motion for summary
judgment. These provide:

“7. Upon the hearing of any such motion by the
Court, the Court may give judgement for the relief
to which the plaintiff may appear to be entitled or
may dismiss the action or may adjourn the case for
plenary hearing as if the proceedings had been
originated by plenary summons, with such
directions as to pleadings or discovery or
settlement of issues or otherwise as may be
appropriate, and generally may make such order
for determination of the questions in issue in the
action as may seem just.

10, Leave to defend may be given unconditionaily
or subject to such terms as to give security, or
time and mode of trial or otherwise as the Court
may think fit.”

23, Rule 8 makes express provision for the granting of
judgment for part of a claim and permitting a defendant to
defend only as to the residue of the plaintiff's claim. Rule 9
expressly permits judgment to be given against one defendant
only and to remit a claim against other defendants who set up
a good defence. Notwithstanding that rules 8 and 9 make
express provision for those two situations it appears to me that
the general jurisdiction given to the Court to give directions
under rule 7 and under rule 10 to grant leave to defend
“subject to such terms as to . . . or otherwise as the court may
think fit” gives the Court discretion to grant leave to defend
subject to terms which provide for a fair and efficient hearing
for all parties of the issues in dispute having regard to the
claim in the summary summons and any bona fide defence
raised by the affidavits. Such an approach is in the interests of
the good and fair administration of justice. Where a defendant
in the affidavit sworn pursuant to O. 37, r. 3, purports to
“show cause” in the sense to indicating the availability of two
or more arguable or bona fide defences and upon the hearing
of the motion the Court decides that only one defence is
arguable or bona fide, then it is consistent with Qrder 37 and
the fifter procedure envisaged for claims permitted to be
commenced by summary summons and the fair, efficient and
cost effective administration of justice that the Court may
impose terms restricting the defence to that which meets the
bona fide or arguable threshold. They are the issues which
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have been determined to be in dispute in the proceedings and
which require a plenary hearing. To conclude otherwise would
undermine the balance sought to be achieved by the procedure
of Order 37.

24. Accordingly, in my view the trial judge herein was entitled
on adjourning the plaintiff’s claim to plenary hearing to impose
a term as a condition of the leave to defend, that the
defendant might only plead the defence which he decided met
the bona fide threshoid.

25. The further question is where, as in this instance, leave to
defend in relation to one defence which is a pure defence is
granted but a second defence in reliance upon an alleged
entitlement to set off a counterclatm is not considered to meet
the bona fide threshold may the Court not only preclude the
second defence being pleaded but also impose a term
precluding the defendant from raising the counterclaim as a
pure counterclaim?

26. Counsel for the defendant submitted that even if the Court
on hearing the motion for summary judgment may in remitting
a summary claim for plenary hearing restrict the defences to a
single defence it had no jurisdiction to preclude the bringing of
the counterclaim by the defendant. He submits that pursuant
to Order 37 the plaintiff's claim has now been remitted for
plenary hearing “as if it had been commenced by plenary
summons”, Accordingly, he contends that the defendant may
pursuant to Q. 19, r. 2, plead with his defence a counterclaim.
0. 19, r. 2 provides:

“A defendant in an action may set-off, or set up by
way of counterclaim against the claims of the
plaintiff, any right or claim, whether such set-off or
counterclaim sound in damages or not, and such
set-off or counterclaim shall have the same effect
as a cross action, so as to enable the Court to
pronounce a final judgement in the same action,
both on the original and on the cross claim. But the
Court may, on the application of the plaintiff before
trial, if in the opinion of the Court such set-off or
counterclaim cannot be conveniently disposed of in
the pending action, or cught not to be allowed,
refuse permission to the defendant to avail himself
thereof.”

27. Counsel for the defendant acknowledges that the Court
would have jurisdiction pursuant to O. 10, r. 2, to preciude the
pursuit of the counterclaim in the present proceedings but
submits that any such decision would have to be made
subsequent to the delivery of the counterclaim and different
considerations apply. Further he recognises that an application
could be made by the plaintiff to strike out the counterclaim on
the grounds that it discloses no reasonable cause of action
pursuant to 0. 19, r. 28 or the inherent jurisdiction of the
court, but again it is submitted that different principles apply.
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28. The real question appears to me to be whether the
jurisdiction given to the court upon the hearing of an
application for summary judgment pursuant to 0. 37, r. 10 is
sufficiently wide to permit it to make an order, as a condition
of leave to defend, precluding a defendant setting up a
counterclaim. My conclusion is that the court does have such a
jurisdiction.

29. Order 19, sets out the rules which apply, in general, to
pleadings. Order 37 applies specifically to summary
proceedings. Further, Q. 37, r. 7, whilst providing that the
court may adjourn the case for plenary hearing “as if the
proceedings had been originated by plenary summons” also
expressly gives the court jurisdiction to make “such directions
as to pleadings . . . as may be appropriate” and also more
generally to make “such order for determination of the
guestions in issue in the action as may seem just”,

30. In my judgment O. 37, rules 7 and 10, together give the
Court a wide discretion to make orders in relation to pleadings
including orders which both restrict defences which may be
raised and also restrict the pursuit of a counterclaim where this
appears appropriate for the fair determination of the plaintiff's
claim having regard to the real or bona fide issues in dispute
as determined by the claim in the summons and the decision
made by the court at the time of the motion for summary
judgment on the affidavit evidence in relation to the claim and
any defence and counterclaim sought to be advanced by the
defendant. In particular, where as in this instance the
defendant has sought to advance a defence which is
dependent upon an asserted entitlement to set off of a
counterclaim and on the motion for summary judgment the
High Court judge has determined that the substance of the
counterclaim does not meet the Aer Rianta threshold then the
Court has jurisdiction and is properly entitled to conclude that
the plaintiff is entitled to have its claim against the defendant
determined in proceedings where the only issues in the
proceedings should be those which are required to be
determined by reason of a bona fide defence which has met
the requisite Aer Rianta threshold. Such an approach is
consistent with the general powers given to the court pursuant
to 0. 37, r. 7 and 10 which appear aimed at ensuring that a
claim which is of a type which may be brought by summary
summons proceeds to final determination in an efficient and
cost effective manner whilst having regard to the right of a
defendant to pursue in a full plenary hearing either a defence
which meets the bona fide threshold or in certain
circumstances a counterclaim which also meets the same
threshold both as to its substance and as to its entitlement to
be set off against the plaintiff's claim,

31. The Court was referred to applicable principles set out by
Clarke J. in the High Court in Moohan v. 5. & R. Motors
(Donegal) Limited [2007] IEHC 435, [2008] 3 I.R. 650 at
p.656 where on an application for summary judgment the
single defence advanced is one to set off a counterclaim or
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cross claim. Whilst those principles do not determine the
questions at issue on this appeal nevertheless the judgment is
of assistance. It indicates, I would respectfully say correctly,
that when as in these proceedings a defendant contends for a
bona fide defence which is to set off a counterclaim or cross
claim there are two separate questions which the court must
address in considering whether the defence meets the Aer
Rianta threshold. A court must consider both whether the
connection between the plaintiff's claim and the counterclaim
or cross claim of the defendant is such as to establish a prima
facie entitlement of the defendant to set off in equity the
amount recoverable on the counterclaim and also whether or
not the substance of the counterclaim itself reaches the
arguable or bona fide threshold. Both questions must be
answered in favour of the defendant to establish a bona fide
defence. Unless the counterclaim or cross claim itself meets
the Aer Rianta threshold irrespective of the position in relation
to set off it cannot constitute a prima facie defence.

32. In his judgment Fullam 1. considered the substance of the
counterclaim and concluded (at minimum) that it did not meet
the Aer Rianta or bona fide threshold. In those circumstances
it was unnecessary for him to consider in any detail the
entitlement to set off any amount which might be recoverable
pursuant to the alleged counterclaim.

33, The parties accept that they did not make submissions to
the trial judge as to the consequences of his finding that the
estoppel defence met the Aer Rianta threshold, but concluding
that the defence reliant upon the counterclaim did not.
Obviously, it would have been preferable that the parties had
considered and made submissions on such an outcome at the
first hearing. If that had been done the trial judge would have
had the opportunity of considering explicitly what is
undoubtedly a separate and distinct question as to whether in
addition to restricting the defences to the single estoppel
defence he should also make an order precluding the
defendant from making any counterclaim in the proceedings
and in particular the counterclaim which he had rejected as
meeting the Aer Rianta threshold.

34, The parties indicated to this Court, that if it found that
there was jurisdiction to make an order pursuant to O. 37,
preventing the defendant raising a counterclaim in the
proceedings, that the question of whether such a restriction
should be imposed on the facts herein should not be remitted
to the High Court but that this Court should now determine the
issue on this appeal.

35. In summary the defendant submits that the facts upon
which he proposes relying for the estoppel defence includes
facts relating to the sale of the Chicago Spire loan and that
there is therefore a significant potential overlap between the
factual basis of the defence he is permitted to pursue and the
counterclaim in respect of which he submits he has a
constitutional right of access to the courts and which he could
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now pursue in separate proceedings. The plaintiff disputes this
and refers not only to the issues raised by the 2009 Act and
the position of the plaintiff but also to further objections it
made in the High court to the counterclaim being sought to be
advanced by the defendant. These include that the assets
which it is alleged were diminished in value are not assets
personally owned by the defendant but by companies which
are separate legal persons and in whom any such alleged claim

vests,

36. In my judgment, the counterclaim which the defendant
seeks to pursue raises a significant number of issues both legal
and factual which do not arise on the estoppel defence as
pleaded and the Reply delivered thereto. It appears probable
that if the defendant were permitted to pursue the
counterclaim in the proceedings it would greatly increase the
issues, both legal and factual and hence increase the costs and
time required to hear and decide the proceedings. In
circumstances where the trial judge concluded, at minimum,
that the substance of the counterclaim did not meet the Aer
Rianta threshold and having regard to the nature of the
counterclaim and the nature of the plaintiff's claim and the fact
neither the guarantees nor the amounts are in dispute 1 have
concluded that it is in the interest of justice that the plaintiff's
claim be determined in proceedings where the only issues
which may be pursued are those pursuant to the estoppel
defence which is considered to have met the Aer Rianta
threshold.

37. Accordingly, I would dismiss the appeal.

Back to top of document
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

--------------------------------------------------------------------- x PLAINTIFF'S
EXHIBIT

Inre g

IRISH BANK RESOLUTION CORPORATION Chapter 15
LIMITED (IN SPECIAL LIQUIDATION),

Case No. 13-12159 ()
Debtor in a foreign proceeding.

..................................................................... X

VERIFIED PETITION UNDER CHAPTER 15 FOR
RECOGNITION OF A FOREIGN MAIN PROCEEDING

Kieran Wallace and Eamonn Richardson, the duly appointed and authorized
foreign representatives (together, the “Foreign Representatives”™ or “Special Liquidators,”
each a “Foreign Representative” or “Special Liquidator”) of Irish Bank Resolution
Corporation Limited (“IBRC” or the “Debtor”), which is subject to a liquidation proceeding in
Treland (the “Irish Proceeding”), by and through their undersigned counsel, respectfully submit
this verified petition (the “Petition for Recognition”) together with the form chapter 15 petition
of the Debtor filed contemporaneously herewith (the “Chapter 15 Petition™) for recognition as
“foreign representatives” of IBRC and for recognition of the Irish Proceeding as a “foreign main
proceeding” under chapter 15 of title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (the

“Bankruptey Code”).

PRELIMINARY STATEMENT

1. IBRC, a state-owned banking entity, was created on July 1, 2011 under the Credit
Institutions (Stabilisation) Act 2010 (the “Credit Stabilisation Act”) as the successor to Anglo
Trish Bank Corporation Limited (“Anglo™) and Irish Nationwide Building Society (“INBS”),
which was merged into Anglo on the same day. IBRC’s registered office was, prior to, and has

been since, the commencement of the Irish Proceeding, located in Ireland.
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2. On February 7, 2013, the Irish Minister for Finance (the “Finance Minister”)
issued the Special Liquidation Order (the “Special Liquidation Order”) pursuant to section 4 of
the Irish Bank Resolution Act, 2013 (the “Bank Resolution Act”), which appointed Kieran
Wallace and Eamonn Richardson as the joint Special Liquidators for IBRC and authorized them
to liquidate and wind up IBRC in an orderly manner. Under section 231(2)(i) of the Irish
Companies Act 1963, the Special Liquidators have the authority to do all things that may be
necessary for winding up the affairs of IBRC and distributing its assets. The Special Liquidators
have determined that the relief requested in the Petition for Recognition is necessary for an
orderly winding-up of IBRC, to bind IBRC’s U.S. creditors to the Irish Proceeding and to protect
IBRC’s U.S, assets from any enforcement actions by individual creditors,

3. In this Petition for Recognition, the Foreign Representatives seek recognition of
themselves as the “foreign representatives” and of the Irish Proceeding as a “foreign main
proceeding” under section 1515 of the Bankruptcy Code.

BACKGROUND

A, IBRC’s Business
4, IBRC is the successor of Anglo and INBS. Anglo was established in Dublin in

1964 and was at one time the third largest financial institution in Ircland. Anglo provided
business banking, treasury and wealth management services to retail, corporate and institutional
customers. It had more than 1,000 employees and operated in various jurisdictions, including
Ircland, the Czech Republic, Luxembourg, Jersey, Germany, the United States, the United

Kingdom, the Isle of Man and Belgium.

S. INBS was headquartered in Dublin, Ireland and was founded in 1873, [t was

originally a mutual building society that focused historically on residential real estate lending,
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However, in the early 2000s, INBS became more involved in commercial real estate lending. Its
business operations mainly targeted customers in Ireland and the United Kingdom.,

6. The businesses of Anglo and INBS were heavily exposed to the property market,
primarily in Ireland. As a result of the steep decline in property prices combined with the
liquidity crisis suffered in the Irish and global financial markets in 2008-2009, both the financial
positions of Anglo and INBS deteriorated significantly.

7. Despite various measures taken by the Trish government, market confidence in
Anglo and INBS continued to decline and the banks continued to experience hemorrhaging of
funds and rating downgrades. As a result, the Irish government decided that it was necessary to
nationalize Anglo and INBS. The Anglo Irish Bank Corporation Act 2009 was signed into law
on January 21, 2009, under which all of the shares in Anglo were transfetred to the Finance
Minister. Similarly, in 2010, the Irish government injected €2.7 billion in INBS in exchange for
a 100% ownership interest in INBS.

8. In December 2010, the Irish legislature enacted the Credit Stabilisation Act to
provide a legal basis for the restructuring and stabilization of the Irish banking system as agreed
in the joint European Union/International Monetary Fund Programme of Financial Support for
Treland. This legislation granted the Finance Minister an extensive range of restructuring powers
with respect to each of the Irish national banks that received financial support from the Irish
state, including Anglo and INBS.

9. In PFebruary 2011, the Finance Minister used his powers under the Credit
Stabilisation Act to begin the process of merging Anglo and INBS into a new entity, the Irish
Bank Resolution Corporation Limited. Anglo and INBS were merged inte IBRC on July 1,

2011, and all assets and liabilities transferred to IBRC.
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10. At the time of its formation, IBRC’s primary objectives as a wind-down and asset
recovery organization were, among other things, to maximize the recovery of the commercial
loan book, work out the residential mortgage book which it acquired from INBS and sell the
portfolio of properties that comprised the former INBS branch network, in an effort to maximize
returns for the Irish taxpayer and minimize capital losses suffered by the Irish government as its
sole shareholder. In accordance with commitments made by IBRC and the Irish government to
the European Commission, IBRC is prohibited from participating in the new lending or deposit
markets.

B, IBR(’s Assets and Liabilities

{1. IBRC’s principal asset consists of its loan book, which was valued at
approximately at €25 billion as of June 2012. Approximately 70% of IBRC’s loans were made
to Irish borrowers, governed by Irish law and managed and held in Ireland.

12.  IBRC’s loan book, the vast majority of which are loans governed by Irish law,
comprised commercial development loans, residential development loans, business banking
loans and residential mortgages. In contrast, less than 5% by value of the loan book is governed
by U.S. law. In the United States, commercial lending to investment and development properties
constituted approximately two-thirds of the U.S, loan book. The other one-third of the U.S. loan
book consisted of loans made to residential developers. There were no significant loans made in
the business banking or residential mortgage sectors of IBRC’s U.S. loan book.

13.  As of June 30, 2012, IBRC had total liabilities of approximately €50 billion, over
90% of which was owed to the Central Bank of [reland (the “CBI Debt”). In March 2013, the
Central Bank of Ireland (“Central Bank”) sold and assigned its interest in the CBI Debt to
National Asset Resolution Limited, which is a subsidiary of the National Asset Management
Agency (“NAMA"). Currently, approximately 70% of IBRC’s other creditors, parties-in-interest

4
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and those who would be most affected by the Irish Proceeding are located in Ireland. Currently,
as the Irish Proceeding progresses, professionals assisting in the wind up of IBRC have become
one of its largest categories of creditors.

14.  TIn addition, IBRC issued the following outstanding debt:

Qutstanding Senior Bonds

| Debt Instrument

Principal

Maturity Date

Currency

f 6th Supplemental Trust
Deed dated May 24,
2007

25,000,000

11/29/2013

Bulgarian Lev

6th Supplemental Trust
i Deed dated May 24,
2007

100,000,000

6/13/2017

Hong Kong Dollar

6th Supplemental Trust
Deed dated May 24,
2007

2,000,600

4/23/2018

Euros

7th Supplemental Trust
Deed dated May 23,
2008

25,000,000

7/22/2013

Euros

2nd Supplemental Trust
Deed dated July 15,
2005

20,000,000

11/10/2015

Buros

7th Supplemental Trust
Deed dated May 23,
2008

|
]

50,000,000

714/2013

Euros

6th Supplemental Trust
Deed dated May 24,
[ 2007

4,000,000

| 2/15/2016

Euros

Qutstanding Subordinated Notes

Debt Instrument

Principal

Maturity Date

Currency

1st Supplemental Trust
Deed dated August 15,
2002

18,010,000

6/25/2014

Euros

| Private Placement
Agreements and the
Note Purchase

165,000,000

9/29/2015

U.S. Dollars
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Agreement dated
September 28, 2005’ o
Private Placesnent 35,000,000 9/29/2017 U.S. Doilars
Agreements and the
{ Note Purchase
Agreement dated
September 28, 2005
3rd Supplemental Trust | 40,552,000 6/21/2016 Euros
Deed dated May 26,
2006 )
6th Supplemental Trust | 59,780,000 6/19/2017 Euros
deed dated May 24,
2007

C. IBRC’s Capital Structure

15.  IBRC is the parent company to more than 100 directly and indirectly wholly-
owned subsidiaries organized under the laws of various jurisdictions, including the United States.
A simplified corporate organization chart is attached as Exhibit A to the Declaration of Kieran
Wallace in Suppott of Verified Petition Under Chapter 15 For Recognition of a Foreign

Proceeding (the “Wallace Declaration™),

16.  IBRC owns directly and indirectly more than 30 subsidiaries organized under the
laws of various jurisdictions in the United States. Pagnol Limited, one of IBRC’s wholly-owned
subsidiaries, owns IBRC Boston Corporation, IBRC New York Corporation, and IBRC Chicago
Corporation. FEach of those entities owned and operated a representative office of Anglo in
Boston, New York and Chicago, respectively. Other than certain intercompany loans and

transactions, no loans were made by any of these three entities. IBRC at all times issued loans,

! The Note Purchase Agreement dated 28 September 2005 (the “Note Purchase Agreement”™) is
governed by New York law pursuant to which Anglo issued $165 million of Series A Subordinated Notes
due 29 September 2015, and $35 million of Series B Subordinated Notes dune 29 September 2017
{collectively, the “Notes”). The Notes are unsecured and subordinated in right of payment to ordinary
creditors, including depositors of IBRC. Interest payments on the Notes were due on 29 March 2013, and
29 June 2013, subject to a seven-day grace period for payment not made on those dates. As of the date
hereof, the interest payments for the last two quarters have not been made to the holders of the Notes. No
holder of the Notes has commenced litigation against IBRC for failure to make such interest payments or
taken other steps to recover unpaid amounts.

RLF1 9276981 v.1



Case: 1:18-cv-01461 Document #: 1-4 Filed: 02/27/18 Page 61 of 75 PagelD #:271
Case 13-12159-CSS Doc 3 Filed 08/26/13 Page 7 of 13

while IBRC Boston Corporation, IBRC New York Corporation and IBRC Chicago Corporation
provided marketing, loan administration and other support services in relation to the making of
loans by IBRC in the United States,

17.  As of the date hereof, IBRC Chicago Corporation, IBRC New York Corporation
and IBRC Boston Corporation do not hold any assets. The Chicago office was closed in
December 2009, the New York office was closed in January 2012 and the Boston office was
closed in September 2012 in conjunction with the sale of substantially all of IBRC’s U.S. loan
portfolio. However, certain of the loans in the U.S. loan portfolio (the “Remaining U.S.
Loans”) were not sold because the applicable loan documents required the consent of the
borrower for loan assignment. IBRC was unable to obtain such consent at that time. The
Remaining U.S. Loans were transfetred to JBRC’s Dublin and London offices for management
.

when the Boston office closed in 2012.

D. The Irisk Proceeding

18.  The Irish legislature passed the Bank Resolution Act in the early hours of
February 7, 2013, and it was signed into law by the Irish President shortly afterward. The
purposes of the Bank Resolution Act include winding up IBRC in an orderly and efficient
manner to benefit the public interest and seeking to end the exposure of Ireland and the Central
Bank to IBRC. Later that day, the Finance Minister issued the Special Liguidation Order in
accordance with section 4 of the Bank Resolution Act, under which IBRC was placed into
special liquidation and the Foreign Representatives were appointed as IBRC’s joint Special
Liquidators.

19.  The Special Liquidation Order placed an immediate stay on all proceedings
against IBRC. Curently, no further actions or proceedings can be issued against IBRC without
the consent of the High Court of Ireland, but the terms and conditions of mortgages, loans and

7
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other products provided to IBRC customers remain intact and unaffected by the Special
Liquidation Order. Following the commencement of the Irish Proceeding, IBRC is no longer a
licensed bank. Instead, IBRC has been granted permission by the Central Bank to carry out
certain banking operations that are appropriate to an orderly winding up of a credit institution.

20.  Following their appointment, the Special Liquidators were tasked with conducting
an orderly winding up of IBRC in accordance with the Bank Resolution Act, the Ministerial
Instructions issued on February 7, 2013, May 10, 2013 and July 20, 2013 by the Finance
Minister pursuant to section 9 of the Bank Resolution Act (the “Ministerial Instructions”) and
applicable Irish law. Shortly after the commencement of the Irish Proceeding, the Special
Liquidators sent a letter to all of IBRC’s known creditors notifying them of the issuance of the
Special Liquidation Order and prescribing the manner by which they should file claims against
IBRC. The Special Liquidators are obliged to continue to keep all creditors informed of the
progress of the Trish Proceeding as required under the European Communities (Reorganisation
and Winding Up of Credit Institutions) Regulations, 201 1.

21.  As part of the Irish Proceeding, the Special Liquidators are responsible for
overseeing the sales and valuation process in respect of IBRC’s loan book. Specifically, the
Special Liquidators have been directed to appoint independent appraisers to complete a valuation
of IBRC’s assets and liabilities. Subsequently, all assets will be offered for sale to the highest
bidder whose bid equals or exceeds the value as determined by the independent appraisers (the
“Valued Price’). If bids received do not at least match the Valued Price, the assets will be sold
to NAMA at the Valued Price,

22, Since their appointment, the Special Liquidators have taken significant steps

towards preparing for the sale of IBRC’s assets, including its loan book. In this regard, the
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Special Liquidators have engaged the services of independent professional appraisers for the
purpose of valuing IBRC’s loan book and assets. The Special Liquidators have also engaged,
among others, legal and property advisors to conduct due diligence of IBRC’s loan book and
collateral securing the loans. The Special Liquidators are currently in the process of developing
a framework strategy for the marketing and sale of IBRC’s assets.

23.  This Chapter 15 Petition is being filed to assist in an orderly winding-up of IBRC
and to maximize recoveries to, and provide for an equitable distribution of value among, all
creditors. Please refer to the Wallace Declaration and the Declaration of Mary Traynor in
Support of Verified Petition Under Chapter 15 For Recognition of a Foreign Proceeding (the
“Traynor Declaration”), which are incorporated and made a part of this Petition for
Recognition as if restated herein.

24.  There are no other foreign proceedings that have been filed by, regarding or
against IBRC and which are pending.

JURISDICTION AND VENUE

25.  This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157, 1334.

26.  Venue is proper in this district pursuant to 28 U.S.C. § 1410,

27.  The statutory predicates for the relief sought herein are sections 105, 1504, 1507,
1515, 1517, 1520 and 1521 of the Bankruptcy Code.

RELIEF REQUESTED

28.  The Special Liquidators hereby seek an order, substantially in the form attached
hereto as Exhibit A, granting recognition and protection pursuant to sections 105, 1504, 1515,
1517 and 1520 of the Bankruptcy Code to the effect that:
(a)  The Special Liquidators are each a duly appointed “foreign representative”
of IBRC, as that term is defined in section 101(24) of the Bankruptcy Code.

9
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(b) The Irish Proceeding is granted recognition as a “foreign main
proceeding,” as defined in section 1502(4) of the Bankruptcy Code.

()  Upon recognition, IBRC shall be entitled to the protections of section
1520(a) of the Bankruptcy Code and such other and further relief as is appropriate under the
circumstances pursuant to sections 105(a) and 1507 of the Bankruptcy Code.

GROUNDS FOR SUCH RELIEF

29,  For the reasons more fully discussed in the Memorandum of Law in Support of
IBRC’s Verified Petition under Chapter 15 For Recognition of a Foreign Main Proceeding filed
contemporaneously herewith, the Irish Proceeding is entitled to recognition as a “foreign main
proceeding” under section 1517 of the Bankruptcy Code because:

(a)  the Irish Proceeding is a “foreign proceeding” within the meaning of
section 101(23) of the Bankruptcy Code;

(b)  the Irish Proceeding is a “foreign main proceeding” within the meaning of
section 1502(4) of the Bankruptey Code because the Irish Proceeding is pending in the location
of the center of main interests for IBRC;

(c) each of the Special Liquidators is a “person” within the meaning of section
101(41) of the Bankruptcy Code and a “foreign representative” within the meaning of section
101(24) of the Bankruptcy Code;

(@)  the Chapter 15 Petition meets the requirements of sections 1504 and 1515
of the Bankruptey Code; and

(¢)  recognizing the Irish Proceeding would not be manifestly contrary to the

public policy of the United States, as contemplated by section 1506 of the Bankruptcy Code.

10
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NOTICE

30.  Notice to the parties in accordance with Bankruptcy Rule 1011(b), 2002(q)(1) and

9007 will be provided pursuant to the accompanying Application Scheduling Recognition
Hearing and Specifying Form and Manner of Notice.

31.  The Foreign Representatives believe that such notice and service constitutes

reasonable and proper notice under the circumstances and that no other or further notice is

necessary or appropriate.

NO PRIOR REQUEST

32.  No previous request for relief requested herein has been made to this or any other

court,

11
RLF1 9276981v.1
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CONCLUSION

WHEREFORE, the Foreign Representatives respectfully request entry of an
order, substantially in the form attached hereto as Exhibit A, granting the relief requested herein
and such other and further relief as this Court deems just and proper.

Dated: August 26, 2013 Respectfully submiited,
Wilmington, Delaware

(/ RIGHARDS, LAYTON & FINGER, P.A.

Mark\, Collins (No. 2981)
Jasen M. Madren (No. 4431)
One Rodney Square

620 North King Street
Wilmington, Delaware 19801
Telephone: (302) 651-7700
Facsimile: (302) 651-7701

-and-

LINKLATERS LLP

Martin N. Flics

Paul S. Hessler

Robert H. Trust

1345 Avenue of the Americas
New York, New York 10105
Telephone: (212) 903-9000
Facsimile: (212) 903-9100

Altorneys for the Foreign Representatives of Irish
Bank Resolution Corporation Limited

12
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VERIFICATION OF PETITION
Kieran Wallace, pursuant to 28 U.S.C. § 1746, hereby declares under penalty of

perjury under the laws of the United States of America as follows:
I am the foreign representative of Irish Bank Resolution Corporation Limited, and
have full authority to verify the foregoing Petition for Recognition.

1 have read the foregoing Petition for Recognition, and 1 am informed and believe
that the factual allegations contained therein are true and accurate to the best of my knowledge,

information and belief.

I declare under penalty of perjury under the laws of the United States of America

that the foregoing is true and correct.

Executed on this 26 day of August, 2013
in Dublin, Treland

¢~

Kieran Wallace

Foreign Representative of the
Irish Bank Resolution Corporation Limited
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Record No. 1

National Asset
Management Agency

NAMA BOARD MEETING
12t March 2015
AGENDA ITEM: 18
RECORDS MANAGEMENT UPDATE
PRESENTER: Martin Whelan
FOR BOARD DECISION

NAMA is committed to managing all records created and held by the Agency (including
records created by members of the Board, Board committees and by NAMA officers) in
accordance with best practice in records management, The NAMA Records Management
Policy provides a statement of intent and overall guidance regarding NAMA’s approach to

records management.

In accordance with this Policy, NAMA is in the process of carrying out a review of the
management of its electronic records (email and file). As part of this review, it is necessary
to consider email records created by officers of NAMA. It should be noted that current policy
stipulates that emails of long-term value be filed in the appropriate corporate document

repository.

In that context, it is recommended that the Board resolves to approve the proposal that
email records of NAMA officers be deleted one year after their departure from the
Agency. Approval is also sought to apply this proposal retrospectively to the email
records of former NAMA officers.

The rationale for retention of email records for one year is for the purpose of ensuring
business continuity, The proposed policy is in line with the approach adopted by similar

organisations in the public and private sector.
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Record No. 2
NAMA Records Management Policy

Appendix 1: Records Classification and Retention Scheme

As set out under Section 5 of this Policy, a key element of records management is
an organisational records classification scheme which provides for the categorisation
of records by reference to their importance, stipulates appropriate retention periods
and facilitates an efficient and effective disposal process.

During its meeting of 12 December 2013, the NAMA Board approved a Records
Management Framework which includes the Records Classification Scheme set out
below.

For the purposes of records retention, NAMA wiill classify its records into one or other
of the following four categories:

A. Retain for archival purposes

B. Retain (at minimum) until dissolution of NAMA'

C. Retain for a set number of years prior to destruction
D. Short-term retention prior to destruction

Examples of records falling into Categories A and B above include:

= All final versions of papers submitted to Board, Board committees and formal
Executive meetings, in addition to the minutes of such meetings

= Significant items of NAMA correspondence with Ministers, with Government
Departments and with other State bodies

= All NAMA publications, including Section 53, 54 and 55 reports, press
statements and major public addresses

» Key documents relating to the establishment of NAMA that were created prior
to December 2009

1 At some stage prior to the dissolution of NAMA, the NAMA Board will decide whether records
which fall into this category should be transferred to the National Archives.

NAMA Internal 9
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NAMA Records Management Policy

» Key records acquired by NAMA from the Participating Institutions as part of its
loan acquisition process

s Key documents relating to debtors, including business plans, IBR reviews,
Strategic Credit Reviews, credit applications and important items of

correspondence
»  Key records relating to completed property or loan sale transactions

Examples of records falling into Category C above include:

» Records supporting NAMA's financial statements

* Records relating to procurement

= Records relating to the performance of Participating Institutions and service
providers in the provision of services to NAMA

= Constituency related correspondence from Oireachtas members through

oir@nama.ie

Examples of records falling into Category D above include:

Internal correspondence or correspondence with external parties which is of no
long-term business, operational, legal or historical value. Examples of such
records include correspondence through NAMA's dedicated email address for
members of the public, info@nama.e; routine internal and external
correspondence of no long term or business value, draft or preliminary versions

used in the preparation of final records? etc.

2 Where drafts record significant policy changes, they will be retained.
NAMA Internal 10
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NAMA Records Management Policy

Appendix 3: Records Disposal Procedure

1. Purpose

The purpose of the following is to provide guidance on the routine destruction of
records which are not considered to have long-term business, operational, legal or
historical value, i.e. records which are not required to be retained for archival

purposes or until the dissolution of NAMA,

2. Scope

This document relates to all such records created and used by the NAMA,

regardless of format or medium.

3. Background

The large volume of records created and received by NAMA on a daily basis fall into

one or other of the following two categories:

e Records of on-going value, created in response to a business, operational
or legal requirement (records outlined in Appendix 1, Category A (retain for
archival purposes) and Category B (retain (at minimum) until dissolution of
NAMA). These should be retained as per the Records Retention Schedule.

s Records created and received in the course of business activities, which
have a short-term or facilitative significance, and which are not considered
to have long-term value (records outlined in Appendix 1, Category C
(retain for a set number of years prior to destruction) or Category D (short-
term retention prior to destruction). This procedure deals with these types

of records.

NAMA Internal 27
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NAMA Records Management Policy
4. Examples of Records

Examples of records for destruction include records prepared without an expectation
that they will serve as formal or final records. They are not required to meet statutory
obligations or to support operational or administrative functions and can be
destroyed once they have served their purpose or been superseded by later
versions. Listed below are examples of such records. This list is not prescriptive or
exhaustive. Users should assess each record on an individual basis, considering the
use and context in each case. If there is any doubt as to whether the item constitutes
a record, it should be included in the formal record keeping system.

Examples Include:

> Routine internal and external correspondence (electronic and paper) of no long
term or business value,

» Draft documents (other than those which record significant policy changes)

e Working Papers which are no longer required as evidence to document
business activities as they have been superseded by subsequent or final
versions.

o Duplicate copies.

o Information notices — to be retained only by the originating unit
» Transmission documents e.9. cover letters,
> Superseded address and distribution lists.

» Published material received from external sources

5. Secure Destruction:

As is the case with all business-related information, records falling under the scope
of this procedure should be destroyed in a secure and confidential manner. There is
no requirement to maintain a list of such records that have been destroyed.

NAMA Internal 28
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NATIONAL ASSET MANAGEMENT AGENCY ACT 2009

(the “Act™)

Certificate under Section 108 of the Act

This certificate is given pursuant to Section 108 of the Act. Terms used in this
certificate will bear the same meaning as in the Act unless the context otherwise so
admits or requires.

Pursuant to Section 108 of the Act, National Asset Loan Management Limited
(“NALM?”) (a NAMA group entity under the Act) hereby certifies that the bank assets
consisting of the following (the “Bank Assets™);

i.  The ioan accounts referred to in the Schedule to this Certificate;

ii.  Facility Agreement dated 16 June 2005 and made between Anglo Irish Bank
Corporation plc of the one part and CWD Properties Limited of the other part;

iii.  Deed of Guarantee and Indemnity dated on or about 16 June 2005 and made
between Anglo Irish Bank Corporation pic of the one part and Garrett Kelleher
of the other part;

iv.  Senior Facilities Agreement dated 19 December 2007 as amended and/or
restated on 22 April 2008, 4 June 2008, 10 July 2008 and 10 November 2009
and made between Anglo Irish Bank Corporation plc of the one part and
Knights Properties Limited, Riband Investments Limited, Middieview
Limited, Shamrock Building Company Limited, Shelbourne Properties
Limited, Cuprum Properties Limited, Dirstii Limited, Warbler Limited,
Turson Limited and Modillion Limited of the other part; and

v.  Deed of Guarantee and Indemnity dated 19 December 2007 and made between
Anglo Irish Bank Corporation plc and Garrett Kelleher

were transferred to NALM in accordance with Part 6 of the Act on or about 1

November 2010 and that accordingly the Bank Assets are held by NALM as at the

date hereof.

Dated: 16 July 2014

PRESENT when the R e

COMMON SEAL of = PAULA FLINTER /7 /
NATIONAL ASSET Authorised Signatory [

LOAN MANAGEMENT p «;wﬁ// /},:
LIMITEYD was affixed hereto: ( ((“/_&% POVED T‘OR SEALING

_,,,M___.,_-——--;"‘"

SARAH CLARKE

Company Secretary




SCHEDULE
| Cuprum Properties | Anglo  Trish  Bank | 06004713
| Limited Corporation
02494900
1402/506039/08
Cuoprum Properties | Anglo  Irish  Bank | 06004711
Limited Corporation
02494897
1402/506039/07
Cuprum Properties | Anglo  Irish  Bank | 06004735
Limited Corporation
(2511365
i 1402/506039/09
Shelbourne Anglo  Irish  Bank | 06004710
| Properties Limited | Corporation |
| 02494828
1402/408201/02
Shelbourne Anglo Irish  Bank | 06004709
Properties Limited | Corporation
02494825
1402/408201/01
Turson Limited Angio  Irish  Bank | 06004712
Corporation
(2494899
[ 1402/504321/07 and
| | 06
Knights Property | Anglo Irish  Bank | 06004706
Limited Corporation
| (24943815
| 1402/408203/01
Knights Property | Anglo Irish  Bank | 06004728
Limited Corporation !
_ | 02502443
i. 1402/408203/02
| Modillion Limited | Anglo Irish  Bank | 06004703
Corporation
[ ’ 02494227
|
- 1402/512867/02
Modillion Limited | Anglo Irish  Bank | 06004704
Corporation
| | 02494664
1 |
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1402/512867/03
Modillion Limited | Anglo Irish  Bank | 06004416
Corporation 02973114
) n/a
Dirstil Limited Anglo Irish  Bank | 06004714
Corporation
) 02494924
, 1402/503627/03
Dirstil Limited Anglo Irish  Bank | 06004727
Corporation ;
102502441
|
-. | 1402/503627/04
! Warbler Limited Anglo Irish  Bank | 06004707
Corporation '
02494816
| 1402/408202/01
Warbler Limited Anglo  Irish  Bank | 06004708 [
Corporation
02494819
1402/408202/02 |
CWD  Properties | Anglo  Irish  Bank | 06004490 |
Limited Corporation }
| 02283733 [
|
{ 1402/217389/01 J
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